O©CoOO~NOUIA~AWNPE

STATE OF NEW YORK

7933

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

August 4, 2023

Introduced by M of A L. ROSENTHAL -- read once and referred to the
Committee on Governnental Operations

AN ACT to anmend the public officers law, in relation to creating speci al
proceedi ngs for freedomof information law and open neetings |aw
revi ews

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The public officers law is anmended by adding a new article
9 to read as foll ows:
ARTICLE 9
SPECI AL PROCEEDI NGS FOR FREEDOM OF | NFORVATI ON LAW
AND OPEN MEETI NGS LAW REVI EWS
Section 120. Definitions.
121. Procedure to review freedomof infornmation | aw requests and
open neetings |law requirenents.
122. Appointnment of hearing officers.
123. Hearing procedures.
124. Decision of petition for freedomof information |aw and
open neetings law review.
125. Determination not precedent.
126. Waiver of other renedies and right to judicial review
127. Rules of practice and procedure.
8 120. Definitions. For the purposes of this article, the followng
terns shall have the foll owi ng neani ngs:

1. "Agency" shall have the sane neaning as defined in section eighty-
six of this chapter, and shall apply to all entities subject to the
provisions of the freedomof information | aw

2. "Freedomof information law' shall nmean the laws under article six

of this chapter.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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3. "Hearing officer" shall nmean a hearing officer appointed pursuant
to section one hundred twenty-two of this article, and shall include
judicial hearing officers.

4. "Qpen neetings law' shall nean the laws under article seven of this
chapt er.

5. "Public body" shall have the sane neaning as defined under section
one hundred two of this chapter, and shall apply to all entities subject
to the provisions of the open neetings |aw

8 121. Procedure to review freedomof information law requests and
open neetings law requirenents. 1. The chief admnistrator of the courts
shall establish a "freedom of information |law and open neetings |aw
review program’ in the suprene court.

2. An individual who has made a request under the freedomof infornma-
tion law and is claimng to be aggrieved by a failure of an agency to
appropriately fulfill such request may file a petition for review pursu-
ant to this article provided that such individual shall have first filed
an adnm nistrative appeal of their freedom of information law request
pursuant to paragraph (a) of subdivision four of section eighty-nine of
this chapter.

3. Anindividual claimng a violation of the open neetings law may
file a petition for review pursuant to this article provided that such
individual shall have first filed a request for an opinion regarding
their claimwth the New York state conmttee on open governnent.

4. Upon determning a freedomof information |aw appeal pursuant to
paragraph (a) of subdivision four of section eighty-nine of this chap-
ter, the appropriate agency shall informthe freedomof information |aw
requestor in witing of their right to court review under this article
with their appeal deternmination and where court review forns nmay be
obt ai ned. Each agency shall also in their appeal deternminations notify
such requestors of their right to file a proceeding pursuant to article
seventy-eight of the civil practice law and rules, wthin one hundred
twenty days of the appeal determination. The petition formfor court
review shall be provided to such requestors, upon request, at no cost in
accordance with the rules pronulgated pursuant to section one hundred
twenty-seven of this article.

5. The petition for review pursuant to this article shall be filed for
freedom of information lawreviews within thirty days after the agency
appeal deternmination referenced in subdivision four of this section, or
if no response was received to the requestor's appeal. within thirty
days of the agency appeal request being made. The petition for review
pursuant to this article shall be filed for open neetings |aw revi ews
within thirty days after the New York conmittee on open governnent
i ssues an opinion or the public body's response regarding the
petitioner's claim or if no response was received, within thirty days
of the comittee on open governnent/public body request being made.
Failure to file the petition within such tine shall constitute a
conplete defense to the petition and the petition shall be dism ssed. A
fee of fifty dollars shall be paid upon filing of each petition, which
shall be the sole fee required for petitions filed pursuant to this
article. The county clerk of each county outside the city of New York
shall retain ten dollars of each filing fee and shall pay the bal ance of
each fee to the office of court adnministration as provided in paragraph
(e) of subdivision two of section thirty-nine of the judiciary |aw

6. The petition formfor freedomof information | aw and open neetings
law review shall be prescribed by the office of court administration
after consultation with the New York conmttee on open governnent. Such
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form shall require the petitioner to set forth their name, nailing
address, tel ephone nunber, and enmnil address, the nane of the agency the
freedomof infornmation |aw request was nade to, or the nanme of the
public body alleged to have violated the open neetings law, a concise
statenent of the ground or grounds upon which review is sought and any
such other information as may be required by the office of court adm n-
istration.

7. No petition for freedomof infornmation law or open neetings |aw
review shall relate to nore than one request.

8. The petition may be nmade by a person who has know edge of the facts
stated therein and who is authorized in witing by the requestor to file
such petition. Such witten authorization shall be made a part of such
petition.

9. Commencenent of a proceeding under this article shall not stay the
requirenents for filing a proceeding under article seventy-eight of the
civil practice law and rul es.

10. The petitioner shall mail a copy of the petition within five days
from the date of filing with the clerk of the suprene court to the
records access officer of the agency or public body naned in the peti-
tion, or if there is no such officer, then to the head, chief executive
or _governing body of such entity. In the event that service is nmade by
personal delivery, the records access officer or other appropriate
person shall provide a receipt for such service to the petitioner stat-
ing the date and tine of service.

8 122. Appointnent of hearing officers. 1. The chief adm nistrator of
the courts shall appoint a panel of hearing officers selected from
persons requesting to serve as such hearing officers who shall have
submtted resunes of qualifications. Hearing officers to be appointed to
the panel shall be qualified by training, interest, experience, tenper-
anent  and know edge of New York's freedomof information | aw and open
neetings |aw but need not be attorneys. The chief admnistrator of the
court shall randomly assign a hearing officer or hearing officers, or
may assign a judicial hearing officer designated pursuant to article
twenty-two of the judiciary law, to conduct an informal hearing on the
petition for reviewwith the applicants and a representative of the
agency which made the deternination sought to be reviewed or the public
body for which an open neetings law violation has been alleged. Hearing
officers assigned shall not possess any conflict of interest with regard
to the petitions to be heard. Hearing officers shall be conpensated at
| east one hundred dollars per hearing for their services in accordance
with a fee schedule to be established by the chief adnministrator of the
courts.

2. A hearing officer shall disqualify hinself or herself froma hear-
ing where such officer possesses a conflict of interest. Such hearing
officer shall also disqualify hinself or herself from a hearing where
such hearing officer has a direct or indirect interest in any agency or
public body for which a petition has been filed or a direct or indirect
interest with a petitioner. For the purposes of this article, a hearing
officer shall be deened to have a direct or indirect interest in any
agency or public body for which a petition has been filed or with a
petitioner, when the hearing officer, spouse., registered donestic part-
ner, any of his or her children, nother, father, brother, or sister:

(a) has an interest in any contract with the agency, public body, or
petitioner:;

(b) is enployed by the agency, public body, or petitioner; or
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(c) serves on the board of directors of the agency or is an elected
official of the public body.

3. Were a hearing officer disqualifies hinself or herself. such hear-
ing officer shall notify the chief adninistrator of the court who shal
reassign the case to another hearing officer.

8§ 123. Hearing procedures. 1. Hearings under this article shall be
held within forty-five days of the filing of a petition. In the event
all such hearings cannot be held within forty-five days. hearings nay be
held at a later date in accordance with the rules pronulgated pursuant
to section one hundred twenty-seven of this article. Such hearing, where
practicable, shall be held virtually/renotely via video conferencing or
t el ephone conferencing. |If for any reason it is not possible to conduct
a hearing virtually/renotely then the hearing shall occur at a location
within the county in which the petitioner resides. A hybrid hearing nmay
be held where sone parties including the hearing officer appear in
person and others appear renotely/virtually. The petitioner and agency
or public body shall be advised by nail and/or enmnil of the tine and
pl ace of such hearing and how to appear electronically via video or
tel ephone at |east ten business days prior to the date of the hearing;
provi ded, however, that failure to receive such notice in such tinme
period shall not bar the holding of a hearing.

2. The petitioner shall not be required to present expert wtnesses
nor be represented by an attorney at such hearing. Such proceedings
shall be conducted on an informal basis in such manner as to do subst an-
tial justice between the parties. The petitioner shall not be bound by
statutory provisions or rules of practice, procedure, pleading or
evidence. All statenents and presentation of evidence nade at the hear-
ing by either party shall be made or presented to the hearing officer
who shall assure that decorumis maintained at the hearing. The hearing
officer shall consider the best evidence presented in each particular
case. Such evidence may include, but shall not be limted to, the
request made and response provided thereto. The agency or public body
shall have the burden of proving why the information sought is exenpt
fromdisclosure under the freedomof information law or nade available
as required by the open neetings law, and if fees are being charged the
burden of proving why such fees are proper.

3. Al parties shall be required to appear at the hearing in person or
in accordance with subdivision two of this section. Failure to appear
shall result in the petition being determ ned upon inquest by the hear-
ing officer based upon the available evidence subnitted.

4. The hearing officer shall determine all questions of fact and |aw
de novo.

8 124. Decision of petition for freedomof infornmation | aw and open
neetings law review. 1. The hearing officer shall neke a decision in
witing with respect to the petition within thirty days after conclusion
of the hearing conducted wth respect thereto. The hearing officer's
decision may grant the petition in full or in part or may deny the peti-
tion. The hearing officer may award the petitioner costs against the
respondent agency or public body in an anpbunt not to exceed the fee paid
by the petitioner to file the petition for review. In unusual circum
stances, the hearing officer nmay extend the thirty-day tine linmt by
sending witten notice to the petitioning party and a copy to the deny-
ing agency or public body, setting forth the reasons for the extension
and the day on which a decision is expected to be issued. which shal
not exceed an additional thirty days. As used in this section, the term
"unusual circunstances" shall nean, but only to the extent reasonably
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necessary to the proper resolution of a petition: (a) the need to obtain
addi ti onal docunentation fromthe agency and a copy of the records
involved; or (b)) the need to conduct extensive research on issues of
first inpression.

2. 1If the hearing officer determnes fromthe petition and upon the
evidence presented at the hearing that the determnation by the agency
or public body being reviewed to withhold information is inproper or the
fees being sought are excessive, he or she shall order a correction of
the decision nade in whole or in part, in such manner as shall be in
accordance with | aw.

3. If the hearing officer deternmines that the petitioner did not qual-
ify for review pursuant to section one hundred twenty-one of this arti-
cle, the petition shall be denied without prejudice and the petitioner
notwi thstanding any other provision of law,  shall be permtted to
conmence a proceeding pursuant to article seventy-eight of the civil
practice law and rules with the understanding that the statute of lim -
tations for such a proceeding shall not be tolled by petitions filed
under this article.

4. The decision of the hearing officer shall state the findings of
fact and the evidence upon which it is based. Such decisions shall be
attached to and made part of the petition for review and shall be dated
and signed. Wiere the decision of the hearing officer determnes that
the petitioner did not qualify for review pursuant to section one
hundred twenty-one of this article, a notice shall be attached to such
decision stating that the petitioner may seek judicial review of their
freedomof information | aw request pursuant to article seventy-eight of
the civil practice law and rules, and that the last day to file for
judicial review is one hundred twenty days after having been served with
a copy of such decision. Were the decision of the hearing officer
deternmines that the petition is granted in full or in part, a notice
shall be attached to such decision stating that the determ nation of the
freedomof information |aw request shall be changed in conpliance wth
such decision and that such change shall be followed by nane, telephone
nunber and/or address of the agency.

5. The hearing officer shall pronptly transmt the decision to the
clerk of the court, who shall file and enter it in accordance with the
rules pronmul gated pursuant to section one hundred twenty-seven of this
article.

6. The hearing officer shall pronptly mail a copy of the decision to
the petitioner, the agency or public body nanmed in the petition

8 125. Determnation not precedent. No transcript of testinony shal
be made of a hearing held under this article. The hearing officer's
decision of a petition under this article shall not constitute precedent
for any purpose or proceeding involving the parties or any other person
Oor _persons.

8 126. Waiver of other renedies and right to judicial review A peti-
tioner to an action pursuant to this article may seek judicial review
pursuant to article seventy-eight of the civil practice |aw and rul es,
provided that such review shall be naintained against the sane parties
naned in the freedomof information |law or open neetings |law petition

8 127. Rules of practice and procedure. The chief adnministrator of the
courts shall adopt such rules of practice and procedure, consistent with
this article, as nmay be necessary to inplenent the freedom of informa-
tion law and open neetings |law review procedure established under this
article. Such rules shall provide for the scheduling of evening hearings
where practicable, the availability of petition fornms, and the proce-
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dures for the filing of decision rendered by hearing officers pursuant
to the provisions of this article.

8 2. This act shall take effect one year after it shall have becone a
|l aw. Effective inmedi ately, the addition, amendment and/or repeal of any
rule or regulation necessary for the inplenmentation of this act on its
effective date are authorized to be nade and conpleted on or before such
effective date.




