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STATE OF NEW YORK
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2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

June 6, 2023

Introduced by M of A L. ROSENTHAL -- read once and referred to the
Committee on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to grounds
for attachnent; to anmend the business corporation law, in relation to
stream ining procedures where enpl oyees may hol d sharehol ders of non-
publicly traded corporations personally liable for wage theft; to
amend the limted liability conpany law, in relation to creating a
right for victins of wage theft to hold the ten nenbers with the larg-
est ownership interests in a conpany personally liable for wage theft;
and to anend the labor law, in relation to penalties for certain wage
vi ol ations

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 5 of section 6201 of the civil practice |aw and
rul es, as anended by chapter 860 of the laws of 1977 and as renunbered
by chapter 618 of the laws of 1992, is amended and a new subdi vision 6
is added to read as fol |l ows:

5. the cause of action is based on a judgnent, decree or order of a
court of the United States or of any other court which is entitled to
full faith and credit in this state, or on a judgnent which qualifies
for recognition wunder the provisions of article 53[~] of this chapter;
or

6. the cause of action is based on wage clains. "Wage clains," when
used in this chapter, shall include any clains of violations of articles
five, six, and nineteen of the labor law, section tw hundred fifteen of
the labor law, and the related regulations or wage orders pronul gated by
the conmissioner of labor, including but not linmted to any clains of
unpaid, mninum overtinme, and spread-of-hours pay, unlawfully retained
gratuities, unlawful deductions from wages, unpaid conmmi ssions, unpaid
benefits and wage supplenents, and retaliation, and any clains pursuant
to 18 U.S.C § 1595, 29 U S.C._ § 201 et seq., and/or enploynent contract

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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as well as the concomtant |iquidated damages and penalties authorized
pursuant to the labor law, the Fair Labor Standards Act, or any enploy-
ment contract.

8 2. Section 6210 of the civil practice |l aw and rules, as added by
chapter 860 of the laws of 1977, is amended to read as foll ows:

8§ 6210. Order of attachnent on notice; tenporary restraining order
contents. Upon a notion on notice for an order of attachnent, the court
may, without notice to the defendant, grant a tenporary restraining
order prohibiting the transfer of assets by a garni shee as provided in
subdi vision (b) of section 6214. \Wen attachnent is sought pursuant to
subdivision six of section 6201, and if the enployer contests the
notion, the court shall hold a hearing within ten days of when the
enployer's response to plaintiffs' notion for attachnent is due. The
contents of the order of attachnent granted pursuant to this section
shall be as provided in subdivision (a) of section 6211

8§ 3. Subdivision (b) of section 6211 of the civil practice |aw and
rul es, as anmended by chapter 566 of the |aws of 1985, is anended to read
as foll ows:

(b) Confirmation of order. Except where an order of attachnent is
granted on the ground specified in subdivision one or six of section
6201, an order of attachment granted w thout notice shall provide that
within a period not to exceed five days after levy, the plaintiff shal
nove, on such notice as the court shall direct to the defendant, the
garni shee, if any, and the sheriff, for an order confirmng the order of
attachnent. Were an order of attachment w thout notice is granted on
the ground specified in subdivision one or six of section 6201, the
court shall direct that the statement required by section 6219 be served
within five days, that a copy thereof be served upon the plaintiff, and
the plaintiff shall nove within ten days after levy for an order
confirming the order of attachment. If the plaintiff upon such notion
shall show that the statenent has not been served and that the plaintiff
will be unable to satisfy the requirement of subdivision (b) of section
6223 until the statenent has been served, the court may grant one exten-
sion of the tinme to nove for confirmation for a period not to exceed ten
days. If plaintiff fails to make such notion within the required period,
the order of attachment and any |evy thereunder shall have no further
ef fect and shall be vacated upon notion. Upon the notion to confirm the
provi sions of subdivision (b) of section 6223 shall apply. An order of
attachment granted wi thout notice may provide that the sheriff refrain
fromtaking any property levied upon into his or her actual -custody,
pendi ng further order of the court.

8 4. Subdivisions (b) and (e) of rule 6212 of the civil practice |aw
and rul es, subdivision (b) as separately anmended by chapters 15 and 860
of the laws of 1977 and subdivision (e) as added by chapter 860 of the
|l aws of 1977, are anended to read as foll ows:

(b) Undertaking. [©a] 1. Except where an order of attachnent is sought
on the ground specified in subdivision six of section 6201, on a notion
for an order of attachnment, the plaintiff shall give an undertaking, in
a total amount fixed by the court, but not |ess than five hundred
dollars, a specified part thereof conditioned that the plaintiff shal
pay to the defendant all costs and damages, including reasonable attor-
ney's fees, which may be sustained by reason of the attachment if the
def endant recovers judgnment or if it is finally decided that the plain-
tiff was not entitled to an attachnent of the defendant's property, and
t he bal ance conditioned that the plaintiff shall pay to the sheriff all
of his or her allowable fees.
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2. On a notion for an attachnent pursuant to subdivision six of
section 6201, the court shall order that the plaintiff give an accessi-
bl e undertaking of no nore than five hundred dollars, or in the alterna-
tive, my waive the undertaking altogether. The attorney for the plain-
tiff shall not be liable to the sheriff for such fees. The surety on the
undertaki ng shall not be di scharged except upon notice to the sheriff.

(e) Damages. [Fhe] Except where an order of attachnent is sought on
the ground specified in subdivision six of section 6201, the plaintiff
shall be Iliable to the defendant for all costs and danmages, including
reasonabl e attorney's fees, which may be sustained by reason of the
attachnent if the defendant recovers judgment, or if it is finally
decided that the plaintiff was not entitled to an attachnent of the
defendant's property. Plaintiff's liability shall not be limted by the
anount of the undert aking.

8 5. Paragraph (b) of section 624 of the business corporation |aw, as
amended by chapter 449 of the laws of 1997, is anended to read as
fol | ows:

(b) Any person who shall have been a sharehol der of record of a corpo-
ration,_ or who is or shall have been a laborer, servant or enployee,
upon at least five days' witten demand shall have the right to exan ne
in person or by agent or attorney, during usual business hours, its
m nutes of the proceedings of its sharehol ders and record of sharehol d-
ers and to make extracts therefrom for any purpose reasonably related to
such person's interest as a shareholder, |aborer, servant or enployee,
provided the purpose reasonably related to a person's interest as a
| aborer, servant or enployee shall be to obtain the nanes, addresses,
and value of shareholders' interests in the corporation. Hol ders of
voting trust certificates representing shares of the corporation shal
be regarded as shareholders for the purpose of this section. Any such
agent or attorney shall be authorized in a witing that satisfies the
requirements of a witing under paragraph (b) of section 609 (Proxies).
A corporation requested to provide information pursuant to this para-

graph shall rmake available such information in witten formand in any
other format in which such information is nmaintained by the corporation
and shall not be required to provide such information in any other

format. If a request made pursuant to this paragraph includes a request
to furnish information regarding beneficial owners, the corporation
shal |l nake avail abl e such information in its possession regarding bene-
ficial owners as is provided to the corporation by a registered broker
or dealer or a bank, association or other entity that exercises fiduci-
ary powers in connection with the forwarding of information to such
owners. The corporation shall not be required to obtain information
about beneficial owners not in its possession.

8 6. Section 630 of the business corporation |aw, paragraph (a) as
anended by chapter 5 of the laws of 2016, paragraph (c) as anended by
chapter 746 of the laws of 1963, is amended to read as foll ows:

§ 630. Liability of shareholders for wages due to | aborers, servants or
enpl oyees.

(a) The ten | argest sharehol ders, as determ ned by the fair value of
their beneficial interest as of the beginning of the period during which
the wunpaid services referred to in this section are perforned, of every
domestic corporation or of any foreign corporation, when the unpaid
services were perforned in the state, no shares of which are listed on a
national securities exchange or regularly quoted in an over-the-counter
mar ket by one or nmore nenbers of a national or an affiliated securities
association, shall jointly and severally be personally liable for al
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debts, wages or salaries due and owing to any of its |laborers, servants
or enployees other than contractors, for services perforned by themfor

such corporation. [Befere—suchtaborer—servant—or—enployee—shall—charge

agaFnsL——+L——Ler——sueh—se+¥+ees—] The provrsrons of this paragraph shal

not apply to an investnment conpany registered as such under an act of
congress entitled "l nvestnment Conpany Act of 1940."

(b) For the purposes of this section, wages or salaries shall nean al
conmpensation and benefits payable by an enployer to or for the account
of the enployee for personal services rendered by such enpl oyee includ-
ing any conconitant |iquidated damages, penalties, interest, attorney's
fees or costs. These shall specifically include but not be limted to
salaries, overtinme, vacation, holiday and severance pay; enployer
contributions to or paynments of insurance or welfare benefits; enployer
contributions to pension or annuity funds; and any ot her noneys properly
due or payable for services rendered by such enpl oyee.

(c) A shareholder who has paid nore than his or her pro rata share
under this section shall be entitled to contribution pro rata from the
other shareholders |iable under this section with respect to the excess
so paid, over and above his or her pro rata share, and nmay sue them
jointly or severally or any nunber of themto recover the anmpunt due
fromthem Such recovery may be had in a separate action. As wused in
this paragraph, "pro rata” neans in proportion to beneficial share
interest. Before a shareholder may claimcontribution fromother share-
holders under this paragraph he or she she shalI[——HnLess—%hey—have—been

e -]

grve then1 notice in wrrtrng that he or _she |ntends to hoId thenrso
liable to himaor her. Such notice shall be given by him or her wthin
twenty days after the date that [retiece—was—given—to—himby] he or she
becane aware that a | aborer, servant or enployee may seek to hold himor
her |iable under paragraph (a).

8 7. Subdivision (c) of section 609 of the limted liability conmpany
law, as anended by chapter 620 of the |laws of 2019, is anended to read
as foll ows:

(c) Notwithstanding the provisions of subdivisions (a) and (b) of this
section, the ten nenbers with the | argest percentage ownership interest,
as deternmined as of the beginning of the period during which the wunpaid
services referred to in this section are perforned, of every donmestic
limted liability conpany, or of any foreign limted liability conpany,
when the unpaid services were performed in the state, shall jointly and
severally be personally liable for all debts, wages or salaries due and
owing to any of its |Ilaborers, servants or enployees, for services
perforned by thenrfor such limted liability conpany [ Before—such
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serw-ces—] A menber who has paid nore than his or her pro rata share
under this section shall be entitled to contribution pro rata fromthe
ot her nenbers liable under this section with respect to the excess so
pai d, over and above his or her pro rata share, and nay sue themjointly
or severally or any nunber of themto recover the anobunt due fromthem
Such recovery may be had in a separate action. As used in this subdivi-

sion, "pro rata" means in proportion to percentage ownership interest.
Bef ore a nenber may claimcontribution from other nmenbers wunder this
section, he or she shall give themnotice in witing that he or she

intends to hold themso |iable to himor her.

§ 8. Section 1102 of the limted liability conpany law is anended by
addi ng a new subdivision (e) to read as foll ows:

(e) Any person who is or shall have been a |l aborer, servant or enploy-
ee of a limted liability conpany, upon at least five days' witten
denmand shall have the right to examne in person or by agent or attor-
ney, during usual business hours, records described in paragraph tw of
subdivision (a) of this section throughout the period of tinme during
whi ch such | aborer, servant or enployee provided services to such conpa-
ny. A conpany requested to provide information pursuant to this subdivi-
sion shall neke available such records in witten formand in any other
format in which such information is maintained by the conpany and shal
not be required to provide such information in any other format. Upon
refusal by the conpany or by an officer or agent of the conpany to
permit an inspection of the records described in this subdivision, the
person neking the demand for inspection may apply to the suprene court
in the judicial district where the office of the conpany is |ocated,
upon such notice as the court may direct, for an order directing the
conpany, its nenbers or nanagers to show cause why an order should not
be granted permitting such inspection by the applicant. Upon the return
day of the order to show cause, the court shall hear the parties summar-
ily, by affidavit or otherwise, and if it appears that the applicant is
qualified and entitled to such inspection, the court shall grant an
order conpelling such inspection and awarding such further relief as to
the court may seem just and proper. If the applicant is found to be
qualified and entitled to such inspection, the conpany shall pay al
reasonable attorney's fees and costs of said applicant related to the
denmand for inspection of the records.

§ 9. Subdivision 5 of section 218 of the |abor |aw, as added by chap-
ter 537 of the laws of 2014, is anended to read as foll ows:

5. An enployer sinilar in operation and ownership to a prior enployer
whi ch had been found in violation of article six, nineteen or nineteen-A
of this chapter, shall be deened the sane enployer for the purposes of
this section and articles six, nineteen. and nineteen-A of this chapter
if the enployees of the new enployer are engaged in substantially the
same work in substantially the sanme working conditions under substan-
tially the same supervisors, or if the subsequent enployer has substan-
tially the same production process, produces substantially the sane
products and has substantially the sanme body of custoners. Such subse-
quent enployer shall continue to be subject to this section and |iable
for the acts of the prior enployer under this section.

8§ 10. Subdivision 4 of section 219 of the |abor |aw, as added by chap-
ter 537 of the laws of 2014, is anended to read as foll ows:
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4. An enployer simlar in operation and ownership to a prior enployer
found to be in violation of article six, nineteen or nineteen-A of this
chapter, shall be deened the sanme enployer for the purposes of this
section and articles six, nineteen, nineteen-A of this chapter if the
enpl oyees of the subsequent enployer are engaged in substantially the
same work in substantially the same working conditions under substan-
tially the sane supervisors, or if the newentity has substantially the
sanme production process, produces substantially the sane products and
has substantially the sane body of custoners. Such a subsequent enpl oyer
will continue to be subject to this section and shall be liable for the
acts of the prior enployer under this section.

8 11. This act shall take effect on the thirtieth day after it shal
have becone a law. The procedures and rights created in this act may be
used by enployees, |laborers or servants in connection with clainms for
liabilities that arose prior to the effective date of this act.




