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STATE OF NEW YORK

7730

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

June 6, 2023

Introduced by M of A JOYNER -- read once and referred to the Conmttee
on | nsurance

AN ACT to amend the public health Iaw, the insurance | aw and the work-
ers' conpensation law, in relation to utilization review agents and
i ndependent medi cal exam ners

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 206 of the public health law is amended by adding
two new subdi visions 32 and 33 to read as foll ows:

32. The commissioner is hereby directed to establish and periodically
update from avail able applicants an i ndependent pool of physicians and
prof essional health service providers in each nedical and professiona
health service specialty to serve as independent wutilization review
agents as defined by subdivision nine of section forty-nine hundred of
this chapter. Such applicant shall, upon submitting their name to the
conm ssioner, certify in witing that they will nmake all decisions on
cases before themin a fair and unbi ased manner, based upon the facts
presented to them and wi thout any preconceived bias, pressure or influ-
ences asserted from outside elenents or prior experiences or work. A
| i censed physician shall presune to be eligible to apply for inclusion
in the pool, unless the comr ssioner finds extenuating circunstances
dictate their disqualification.

33. (a) The conmissioner shall assign physicians or other professiona
health service providers authorized to examine or evaluate injury or
illness fromthe pool in the appropriate nedical or professional health
service specialty and who practices in the sanme area or region, to
conduct physical examnations and review nedical records of covered
persons exclusively on a random rotating basis to elimnate bias or
preference in the selection of independent utilization review agents, or
alternatively, the conmi ssioner nay select a not-for-profit organization
to assign providers fromthe pool on the sane basis. Such assignnent nmay
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be done through a process whereby a list of randonmly sel ected, appropri-
ate nedical or professional health service providers is conpiled by

geographic region throughout the state and provided to the insurance
carrier and the claimant for the purposes of providing both parties
equal opportunity to reject no nore than two nanes off such list before
the next available utilization review agent on the list is selected to
conduct the nedical exam nation or review of nedical records. Were a
person is rejected by either party such nane shall however retain its
place in the rotation for purposes of future assignnents.

(b) When a utilization review agent is selected fromthe pool of qual-
ified utilization review agents naintained by the departnent, the
conm ssioner shall renobve such assignee fromits then current place in
the rotation and place such agent's nanme at the end of the pool so that
such agent may be available for another regional utilization review

agent assi gnment as needed.
(c) Apractitioner is not eligible to performa utilization review of

a covered person when the appearance of or an actual conflict of inter-
est exists. A conflict of interest shall include, but not be limted to,
instances where the utilization review agent or soneone in their office
or place of enploynent or practice has treated or exanined the covered
person. A conflict of interest nmay be presuned to exist when the utili-
zation review agent and a treating provider that previously treated the
covered person have a relationship which involves a direct or substan-
tial financial interest.

(d) A wutilization review agent shall not becone the treating provider
for the covered person unless authorized to do so by the comm ssioner,
or ordered to by an adninistrative |aw judge.

(e) A party may., within five business days of the appointnent as a
utilization review agent for a particular covered person, request that
the wutilization review agent disclose all potential conflicts of inter-
est to the conm ssioner that may result from any relationship between
the wutilization review agent and the insurance carrier, self-insured
enployer, or the covered person. A potential conflict of interest exists
when the utilization review agent, or soneone in their immediate famly,
receives sonething of material value fromthe insurance carrier whether
in the formof stock, royalties, consultantship, funding by a research
grant, or other paynent by the insurance carrier for any additiona
service other than the utilization review, or if the utilization review
agent receives nore than fifty percent of his or her total earned incone
by providing utilization reviews. Such request shall be subnmtted., in
witing, to the commissioner and a copy shall be sent, delivered, or
submitted to any other parties at substantially the sane tine. The
conm ssioner shall deternine whether any conflict of interest is suffi-
ciently material as to require disqualification of the wutilization
review agent fromperformng any utilization review under this article,
after pronpt disclosure pursuant to this subdivision.

8§ 2. Subdivision 2 of section 4902 of the public health law, as added
by chapter 705 of the laws of 1996, is anended to read as follows:

2. Each utilization review agent shall assure adherence to the
requi rements stated in subdivision one of this section by all contrac-
tors, subcontractors, subvendors, agents and enployees affiliated by
contract or otherwise with such utilization review agent, and shal
conduct all reviews in an objective and inpartial manner. Utilization
review agents shall have their records randomly reviewed and audited
periodically by the conmi ssioner. The conmissioner shall be author-

ized to conduct a randomreview of no nore than five utilization review
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agent records during an agent's registration period. If, in the opin-
ion of the commissioner, three or nore of the agent's records and
docunentation out of the five records that may be audited annually are
judged to be deficient, the comm ssioner shall be authorized to audit
additional records during such registration period and shall be author-
ized to institute a renedial programprior to the expiration of the
registrant's current registration period. |If during any two consecutive
annual audit periods an agent's records and docunentation are judged to
be deficient in spite of any program of renedial action directed
on the part of the conmi ssioner, the conm ssioner may renove the utili-
zation review agent fromthe pool of nanes available to conduct utiliza-
tion reviews. Once a registrant's nanme has been renpved fromthe pool
in order to re-register as an agent the reqgistrant shall seek authori-
zation in accordance with this chapter and in the sane nanner as a prac-
titioner who has not previously been authorized.

8§ 3. The insurance |law is anmended by adding a new section 4901-a to
read as foll ows:

8 4901-a. Inpartiality of utilization review agents. (a) The super-
intendent is hereby directed to establish and periodically update from
avai |l abl e applicants an i ndependent pool of physicians and professiona
health service providers in each nedical and professional health service
specialty to serve as independent utilization review agents as defined
by subsection (i) of section forty-nine hundred of this title. Such
applicant shall, upon submtting their name to the superintendent,
certify in witing that they will make all decisions on cases before
them in a fair and unbi ased manner, based upon the facts presented to
them and without any preconceived bias, pressure or influences asserted
fromoutside elenents or prior experiences or work. A |licensed physician
shall presune to be eligible to apply for inclusion in the pool, unless
the superi nt endent finds extenuating circunstances dictate their
di squalification

(b)(1) The superintendent shall assign physicians or other profes-
sional health service providers authorized to exanine or evaluate injury
or illness from the pool in the appropriate nedical or professiona
health service specialty and who practices in the sane area or region to
conduct physical exam nations and review nedical records of covered
persons exclusively on a random rotating basis to elimnate bias or
preference in the selection of the independent wutilization review
agents, or alternatively, the superintendent nmay select a not-for-profit
organi zation to assign providers fromthe pool on the sane basis. Such
assignnent may be done through a process whereby a list of randonly
selected, appropriate nedical or professional health service providers
is conpiled by geographic region throughout the state and provided to
the insurance carrier and the claimant for the purposes of providing
both parties equal opportunity to reject no nore than two nanes off such
list until one utilization review agent remains to conduct the nedica
exam nation or review of nmedical records. Wien a person is rejected by
either party such nane shall however retain its place in the rotation
for purposes of future assignnents.

(2) When a utilization review agent is selected fromthe pool of qual-
ified utilization review agents naintained by the departnent, the super-
intendent shall renpbve such wutilization review agent's nane fromits
then current place in the rotation and place such agent's nanme at the
end of the pool so that such agent nay be available for another regiona
utilization review agent assignnent as needed.
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(3) A practitioner is not eligible to performa utilization review of
a covered person when the appearance of or an actual conflict of inter-
est exists. A conflict of interest shall include, but not be limted to,
instances where the utilization review agent or soneone in their office
or place of enploynent or practice has treated or exanined the covered
person. A conflict of interest nmay be presuned to exist when the utili-
zation review agent and a treating provider that previously treated the
covered person have a relationship which involves a direct or substan-
tial financial interest.

(4) A wutilization review agent shall not becone the treating provider
for the covered person unless authorized to do so by the commi ssioner of
health, or ordered to by an administrative |aw judge.

(5) Aparty may, within five business days of the appointnent as a
utilization review agent for a particular covered person. request that
the utilization review agent disclose all potential conflicts of inter-
est to the superintendent that may result fromany relationship between
the utilization review agent and the insurance carrier, self-insured
enpl oyer, or the covered person. A potential conflict of interest exists
when the utilization review agent, or soneone in their inmmediate famly,
receives sonething of material value fromthe insurance carrier whether
in the formof stock, royalties, consultantship., funding by a research
grant, or other paynent by the insurance carrier for any additional
service other than the utilization review, or if the utilization review
agent receives nore than fifty percent of his or her total earned incone
by providing utilization reviews. Such request shall be subnitted, in
witing, to the superintendent and a copy shall be sent, delivered, or
submtted to any other parties at substantially the sane tine. The
superintendent shall deternmine whether any conflict of interest is
sufficiently material as to require disqualification of the utilization
review agent fromperfornmng any utilization review under this article,
after pronpt disclosure pursuant to this subdivision.

§ 4. Subsection (b) of section 4902 of the insurance |law, as added by
chapter 705 of the laws of 1996, is anended to read as follows:

(b) Each utilization review agent shall assure adherence to the
requi rements stated in subsection (a) of this section by all contrac-
tors, subcontractors, subvendors, agents and enployees affiliated by
contract or otherwise wth such wutilization review agent, and shal
conduct all reviews in an objective and inpartial manner.

8§ 5. Section 4902 of the insurance |aw is anmended by adding two new
subsections (c) and (d) to read as foll ows:

(c) Uilization review agents shall have their records randomy
reviewed and audited periodically by both the superintendent of finan-
cial services and the commi ssioner of health. The superintendent and
conm ssioner shall be authorized to conduct a randomreview of no nore
than five wutilization review records annually during a utilization
review agent's registration period. If, inthe opinion of the super-
intendent and conm ssioner., three or nore of the utilization review
agent's records and docunentation out of the five records that may be
audited annually are judged to be deficient, such superintendent and
conm ssioner shall be authorized to audit additional records during such
registration period and shall be authorized to institute a renedial
programprior to the expiration of the registrant's current registration
period. If during any two consecutive annual audit periods a utilization
review agent's records and docunentation are judged to be deficient in
spite of any programof renedial action directed on the part of the
superintendent and comm ssioner, they may renove the utilization review
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agent fromthe pool of nanes available to conduct wutilization reviews.
Once a reqgistrant's nane has been renpved fromthe pool, in order to
re-register as a utilization review agent the registrant shall seek
aut horization in accordance with this article and in the sane nanner as
a practitioner who has not previously been authorized.

(d) The utilization review agent shall cite, whenever and wherever
possible, the specific page and reference to the relevant practice
guideline or to the relevant peer-reviewed nedical literature, scientif-

ic studies, abstracts, and/or standard reference conpendia, that the
agent utilized to assist himor her in reaching a determ nation when

commenting on or neking any determnation adverse to the covered
persons' ongoing or concurrent care or a retrospective review based on a
review of the treating provider's records or an exanmination of the
injured patient or covered person.

8§ 6. Subsection (c) of section 4905 of the insurance |aw, as added by
chapter 705 of the laws of 1996, is amended to read as foll ows:

(c) Each wutilization review agent, or contractors, subcontractors,
subvendors, agents and enployees affiliated by contract or otherw se
with such wutilization review agent, shall conduct all reviews in an
objective and inpartial manner. Any health care professional who makes
determ nations regarding the nedical necessity of health care services
during the course of utilization review shall be appropriately |licensed,
regi stered or certified.

8§ 7. Section 4905 of the insurance |aw is anended by adding three new
subsections (p), (q), and (r) to read as follows:

(p) A practitioner is not eligible to performa utilization review of
a covered person when the appearance of or an actual conflict of inter-
est exists. A conflict of interest shall include, but not be limted to,
instances where the utilization review agent or soneone in their office
or place of enploynent or practice has treated or examned the covered
person. A conflict of interest may be presuned to exist when the utili-
zation review agent and a provider that previously treated the covered
person have a relationship which involves a direct or substantial finan-
cial interest.

() Awutilization review agent shall not becone the treating provider
for the covered person unless authorized to do so by the conmm ssioner of
health, or ordered to by an administrative |aw judge.

(r) Aparty may, within five business days of the appointnent as a
utilization review agent for a particular covered person. request that
the utilization review agent disclose all potential conflicts of inter-
est to the superintendent that may result fromany rel ationship between
the utilization review agent and the insurance carrier, self-insured
enpl oyer, or the covered person. A potential conflict of interest exists
when the utilization review agent, or soneone in their immediate famly,
receives sonething of material value fromthe insurance carrier whether
in the formof stock, royalties, consultantship. funding by a research
grant, or other paynent by the insurance carrier for any additiona
service other than the utilization review, or if the utilization review
agent receives nore than fifty percent of his or her total earned incone
by providing utilization reviews. Such request shall be subnmitted, in
witing, to the superintendent and a copy shall be sent, delivered, or
submtted to any other parties at substantially the sane tine. The
superintendent shall determine whether any <conflict of interest is
sufficiently material as to require disqualification of the utilization
review agent fromperfornmng any utilization review under this article,
after pronpt disclosure pursuant to this subdivision.
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§ 8. Subdivision 3 of section 13-b of the workers' conpensation |aw,
as amended by section 1 of part CC of chapter 55 of the laws of 2019, is
amended to read as foll ows:

3. A provider properly licensed or certified pursuant to the regu-
| ati ons of the commi ssioner of education and the requirenents of the
education | aw desirous of being authorized to render nedical care under
this chapter and/or to conduct independent nedical exanmnations in
accordance wth paragraph (b) of subdivision four of section thirteen-a
and section one hundred thirty-seven of this chapter shall file an
application for authorization wunder this chapter wth the chair or
chair's designee. Prior to receiving authorization, a physician nust,
together with submssion of an application to the chair, submt such
application to the nmedical society of the county in which the physi-
cian's office is located or of a board designated by such county society
or of a board representing duly licensed physicians of any other schoo
of nedical practice in such county, and such nedical society shal
submt the reconmendation to the board. In the event such county society
or board fails to take action upon a physician's conpleted and si gned
application within forty-five days, the chair may conplete review of the
application wi thout such approval. Upon approval of the application by
the <chair or the chair's designee, the applicant shall further agree to
refrain from subsequently treating for renuneration, as a private
patient, any person seeking nedical treatnment, or subnmitting to an inde-
pendent nedical exam nation, in connection with, or as a result of, any
i njury conpensabl e under this chapter, if he or she has been renoved
from the list of providers authorized to render nedical care or to
conduct independent nedi cal exam nations under this chapter, or if the
person seeking such treatnent, or subnitting to an independent nedica
exam nation, has been transferred fromhis or her <care in accordance
with the provisions of this chapter. The applicant shall also agree to
conduct all exam nations in an objective and inpartial manner. This
agreement shall run to the benefit of the injured person so treated or
exam ned, and shall be available to himor her as a defense in any
action by such provider for paynent for treatnent rendered by a provider
after he or she has been renoved fromthe list of providers authorized
to render nedical care or to conduct independent nedical exam nations
under this chapter, or after the injured person was transferred fromhis
or her care in accordance with the provisions of this chapter.

8 9. Section 137 of the workers' conpensation |aw is anended by addi ng
two new subdivisions 13 and 14 to read as foll ows:

13. Examiners shall have their records randomy reviewed and audited
periodically by the chair. The chair shall be authorized to conduct a
random review of no nore than five independent nedical exam nation
records during an exanminer's triennial registration period. If, in the
opinion of the chair, three or nore of the examner's records and
docunentation out of the five records that may be audited annually are
judged to be deficient, the chair shall be authorized to audit addi-

tional records during such registration period and shall be authorized
to institute a renedial programprior to the expiration of the regis-
trant's current independent nedical exaniner registration period. | f

during any two consecutive annual audit periods an examiner's records
and docunentation are judged to be deficient in spite of any program of
renedial action directed on the part of the chair, the chair may renpve
the examiner fromthe pool of nanes available to conduct independent
nedi cal exaninations. Once a registrant's nane has been renpved fromthe
pool, in order to re-register as an exaniner the registrant shall seek
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aut hori zation in accordance with section thirteen-b of this chapter and
in the sane manner as a practitioner who has not previously been author-

ized.

14. The examiner shall <cite, whenever and wherever possible, the
specific page and reference to the relevant practice guideline or to the
rel evant peer - revi ewed nedi cal literature, scientific st udi es,

abstracts, and/or standard reference conpendia, that the exam ner
utilized to assist himor her in reaching a determ nati on when comment -
ing on or nmaking any determ nation adverse to the clainmant's ongoi ng or
concurrent care or a retrospective review based on a review of the
treating provider's records or an exam nation of the injured patient or
cl ai nant .

8§ 10. The workers' conpensation |law is anmended by adding a new section
137-a to read as foll ows:

8 137-a. Inpartiality of independent nedical exanmnations. 1. The
chair is hereby directed to establish and periodically update from
avai |l abl e applicants an independent pool of physicians and professiona
health service providers in each nedical and professional health service
specialty to serve as exam ners. Such applicant shall, upon subnitting
their nane to the chair, certify in witing that they wll nake al
decisions on cases before themin a fair and unbi ased manner, based upon
the facts presented to them and wi thout any preconceived bias, pressure
or influences asserted from outside elenments or prior experiences or
work. A licensed physician shall presune to be eligible to apply for
inclusion in the pool, unless the chair finds extenuating circunstances
dictate their disqualification.

2. (a) The chair shall assign physicians or other professional health
service providers authorized to exanmine or evaluate injury or illness
fromthe pool in the appropriate nedical or professional health service
specialty and who practices in the sane area or region to conduct phys-
ical exanm nations and review nedical records of covered persons exclu-
sively on a random rotating basis to elimnate bias or preference in
the selection of the examners, or alternatively, the chair nay select a
not-for-profit organization to assign providers from the pool on the
sane basis. Such assignnent nay be done through a process whereby a li st
of randonmly selected, appropriate nmedical or professional health service
providers is conpiled by geographic region throughout the state and
provided to the insurance carrier and the claimant for the purposes of
providing both parties equal opportunity to reject no nore than two
nanes off such list until one exam ner remains to conduct the independ-
ent nedical exanm nation or review of nedical records. Wiere a person is
rejected by either party such nane shall however retain its place in the
rotation for purposes of future assignnents.

(b) When an examiner is selected fromthe pool of qualified independ-
ent nedical exaniners naintained by the board., the chairnman shall renove
such assignee fromits then current place in the rotation and place such
agent's nanme at the end of the pool so that such agent nmay be avail able
for another regional utilization review agent assignnent as needed.

(c) Apractitioner is not eligible to performan independent nedical
exanmi nation of a claimnt when the appearance of or an actual conflict
of interest exists. A conflict of interest shall include, but not be
limted to, instances where the utilization review agent or soneone in
their office or place of enploynent or practice has treated or exani ned
the claimant. A conflict of interest may be presuned to exist when the
exam ner _and a provider that previously treated the claimant have a
relationship which involves a direct or substantial financial interest.
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(d) An exaniner shall not becone the treating provider for the claint
ant unl ess authorized to do so by the chair, or ordered to by an adnin-
istrative | aw judge

(e) A party may, within five business days of the appointnent as an
exam ner for a particular claimant, request that the exam ner disclose
all potential conflicts of interest to the chairnman that may result from
any relationship between the exam ner and the insurance carrier, self-
insured enployer, or the claimant. A potential conflict of interest
exists when the exam ner, or soneone in their imediate famly, receives
sonething of material value fromthe insurance carrier whether in the
formof stock, rovalties, consultantship, funding by a research grant,
or other paynment by the insurance carrier for any additional service
other than the independent nedical examnation, or if the examner
receives nore than fifty percent of his or her total earned incone by
providing independent nedical examnations. Such request shall be
submtted, in witing, to the chair and a copy shall be sent, delivered,
or submtted to any other parties at substantially the sane tine. The
chair shall determ ne whether any conflict of interest is sufficiently
material as to require disqualification of the exanm ner from perforning
any i ndependent nedical exam nation under this chapter, after pronpt
di sclosure pursuant to this subdivision

§ 11. This act shall take effect imediately.




