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May 17, 2023

Introduced by M of A WEINSTEIN -- read once and referred to the
Committee on Judiciary

AN ACT to anmend the civil rights law, in relation to strategic |awsuits
agai nst public participation and to nake technical corrections; and to
amend chapter 250 of the laws of 2020 anending the civil rights |aw
relating to actions involving public petition and participation, in
relation to the application thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 70-a of the civil rights law, as added by chapter
767 of the Ilaws of 1992, paragraph (a) of subdivision 1 as anended by
chapter 250 of the laws of 2020, is anmended to read as foll ows:

§ 70-a. Actions involving public petition and participation; recovery
of damages. 1. For the purposes of this section

(a) A "strategic lawsuit against public participation" or "SLAPP"
neans a |legal claimcomenced or continued against an individual or an
organi zation arising out of that party's exercise of the constitutiona
right of free speech about an issue of public concern and lacking a
substantial basis in fact and/or |aw.

(b) "Substantial basis" neans a hei ghtened pl eading burden, greater
than that of plausibility, cognizability, or reasonabl eness, and requir-
ing a denpnstration of a probability of prevailing on the claim

2. A prevailing defendant in an action involving public petition and
participation, as defined in paragraph (a) of subdivision one of section
seventy-six-a of this article, may [#einrtaln] assert a substantive cause
of action against the plaintiff in the underlying litigation. The
prevailing defendant may file an action, claim cross claimor counter-
claimto recover damages, including costs and attorney's fees, from|[any
porson—uwhe—eomenced—or—continued—sueh—aestieon] a SLAPP plaintiff;
provi ded that:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(a) costs and attorney's fees shall be recovered upon an adjudication
pursuant to subdivision (g) of rule thirty-tw hundred el even or subdi -
vision (h) of rule thirty-two hundred twelve of the civil practice |aw
and rules, an adjudication pursuant to federal rules of civil procedure
12(b) or 56, or a denonstration, including an adjudication pursuant to
subdivision (g) of rule thirty-two hundred el even or subdivision (h) of
rule thirty-two hundred twelve of the civil practice |aw and rul es, that
the action involving public petition and participation was comrenced or
continued wi thout a substantial basis in fact and | aw and could not be
supported by a substantial argument for the extension, nodification or
reversal of existing |aw,

(b) other compensatory danages may only be recovered upon an addi-
tional denonstration that the action involving public petition and
participation was comrenced or continued [fe—the] with a purpose of
harassing, intimdating, punishing or otherw se maliciously inhibiting
the free exerci se of speech, petition or association rights; and

(c) punitive damages nay only be recovered upon an additional denon-
stration that the action involving public petition and participation was
commenced or continued for the sole purpose of harassing, intimdating,
puni shing or otherwise maliciously inhibiting the free exercise of
speech, petition or association rights.

[2-] 3. The right to [b+#rg] assert an action under this section can
be waived only if it is waived specifically. An action nust be insti-
tuted no later than one year fromthe date the SLAPP is finally deter-
mned in favor of the defendant in the underlying action.

[3-] 4. Nothing in this section shall affect or preclude the right of
any party to any recovery otherw se authorized by conmon [aw, or by
statute, law or rule

8§ 2. Paragraph (d) of subdivision 1 of section 76-a of the civil
rights law, as added by chapter 250 of the |aws of 2020, is anended and
a new paragraph (e) is added to read as foll ows:

(d) "Public interest" shall be construed broadly, and shall nean:.__ (1)
any subject other than a purely private matter; (2) any subject relating
to any matter of political, social, or other concern to the commnity;
or (3) any subject that is of legitinmate news interest; that is, a
subj ect of general interest and of value and concern to the public.

(e) "Substantial basis" means a hei ghtened pl eadi ng burden, greater
than that of plausibility, cognizability, or reasonabl eness, and requir-
ing a denonstration of a probability of prevailing on the claim

§ 3. Subdivision 3 of section 76-a of the civil rights law is redesig-
nat ed subdivision 4 and a new subdivision 3 is added to read as foll ows:

3. A prevailing defendant in an action involving public participation
shall obtain costs and attorney's fees, via notion or other request,
upon an adjudication pursuant to subdivision (g) of rule thirty-two
hundred eleven or subdivision (h) of rule thirty-two hundred twelve of
the civil practice law and rules, an adjudication pursuant to federa
rules of civil procedure 12(b) or 56, or a denonstration that the action
involving public petition and participation was commenced or conti nued
wi thout a substantial basis in fact and/or law and could not be
supported by a substantial argunment for the extension, nodification or
reversal of existing |aw

8 4. Section 71 of the civil rights law, as added by chapter 924 of
the laws of 1920, is amended to read as foll ows:

8 71. Dammges in action for suing in nanme of another. In an action,
brought by the adverse party, as prescribed in [t+he-tast] section seven-
ty of this article, the plaintiff, if he recovers final judgnent, is
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entitled to recover treble damages. In an action, brought by the person
whose nanme was used, as prescribed in [the-tast] section seventy of this

article, the plaintiff is entitled to recover his actual damages, and
two hundred and fifty dollars in addition thereto.

8 5. Section 4 of chapter 250 of the laws of 2020 relating to actions
involving public petition and participation is anmended to read as
fol | ows:

8 4. This act shall take effect imediately and shall apply to actions
and proceedings pending on or filed on or after such effective date.

8 6. This act shall take effect inmediately and shall apply to actions
and proceedi ngs pending on or filed on or after Novenber 10, 2020.




