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STATE OF NEW YORK

5426

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

March 10, 2023

Introduced by M of A HYNDMAN -- read once and referred to the Commit-
tee on Health

AN ACT to anmend the public health law, in relation to a nmoratorium on
new |icensed hone care service agency approvals; and to anmend part B
of chapter 57 of the |laws of 2018 anending the public health |aw and
other laws relating to limtations on |licensed home care service agen-
cy contracts and registration of |licensed home care services agencies,
inrelation to the nmoratoriumon the processing and approval of appli-
cations seeking licensure of a licensed home care services agency

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative intent. The Ilegislature hereby finds and
declares that |ocal small business are the very |ifeblood and econonic
buil di ng bl ocks of the enpire state. These businesses are inportant to
every comunity throughout our state: they hire locally, they spend
resources locally, they pay state and | ocal taxes and they offer essen-
tial services that inprove the quality of life of individuals at the
| ocal level. Wthout such local small businesses, our econony would not
be able to function in a manner that benefits all our residents and
reaches themin a very direct and personal way. A quintessential and
| eadi ng exanple of the type of local, small business that provides life-
changi ng services can be found in the formof |icensed hone care service
agencies (LHCSAs). LHCSAs are a vital and essential component of our
health care delivery system interacting with patients on a daily basis,
attending to their needs and standing on the very frontline of quality

care. Furthermore, LHCSAs are very often small, |ocal businesses started
by conpassionate social entrepreneurs who saw a need in their comunity
and who have succeeded because of the very personal, trusting, conpas-

sionate and nurturing relationship they have with the individuals under
their care. Additionally, the range of services provided by LHCSAs,
i ncluding |anguage and cultural conpetency, is unique and valuable, to
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them to the enployees they hire and to our overall comunity and health
care system The need for honme care services for our senior population
is rising exponentially and | ocal, small business LHCSAs have rationally
grown to neet this demand and provide skillful care for our |oved ones.
Mor eover, LHCSAs often save the state noney because they allow individ-
uals to remain at hone, instead of nobving to institutionalized care.
However, puzzlingly, the department of health constantly seems focused
on threatening LHCSAs ability to operate, as exenplified by a two year
noratoriumenacted in 2008 and a series of potentially catastrophic
provi sions enacted as part of the 2018-19 New York state budget, includ-
i ng: anot her t wo year nmoratorium on new LHCSA approvals; the
construction of alint on the nunmber of LHCSAs wi th which managed |ong
term care plans (MTCP) can contract; and authorization of a forward-
| ooki ng requirement that could be enacted in the future, post the two
year noratorium that will nandate that LHCSA applicants need to denon-
strate "public need" and "financial feasibility" to receive approval. In
sum these changes have sinply gone too far in ternms of overregulating
| ocal small businesses that are trying to provide quality of life health
services to some of our nost needy and vul nerable citizens. The new
changes threaten the very social and economic existence of the locally
centered LHCSAs that generations of New Yorkers have cone to count on

letting theminto their homes in times of trial and perseverance. In
hi ndsight, the recently enacted provisions have proven to be overreach-
i ng, unwi se and onerous, and consequently nust be nodified.

§ 2. Subparagraphs (i), (ii), (iii), (v) and (x) of paragraph (j) of
subdivision 7 of section 4403-f of the public health law, as added by
section 9-a of part B of chapter 57 of the |aws of 2018, are anended to
read as foll ows:

(i) The conmm ssioner nmay establish nethodologies to linit the nunber
of licensed honme care services agencies |icensed pursuant to article
thirty-six of [the—publec—healthlaw this chapter with which managed
long termcare plans may enter into contracts, provided that such |im-
tations are consistent with the specifications set forth in this para-
graph. However, before inplenenting any such nethodological l[inmtations,
the department nust hold a mninmumof six public hearings including at
least one in each of the following regions: the city of New York, Long
| sl and, Westchester county, the capital region, central New York and
western New York to hear frominterested parties that may be affected by
any proposed nethodol ogies. The departnent shall widely publicize such
hearings once schedul ed, and nust send notice of such hearings to al
licensed hone care services agencies at least two weeks in advance of
each hearing. The hearings nust be officially transcribed and witten
testi nony and conmments nust be permitted both in person and via mail and
electronic neans. The department shall formally take into account the
public hearing comments and witten testinony before pronulgating any
final methodol ogi es.

(ii) Mnaged long termcare plans operating in the city of New York
and/ or the counties of Nassau, Suffolk, and Wstchester may enter into
contracts wth licensed hone care services agencies in such region in a
maxi mum nunber cal cul ated based upon the foll ow ng nmet hodol ogy:

(A) As of Cctober first, two thousand [elghteen] twenty-five, one
contract per seventy-five nenbers enrolled in the plan within such
regi on; and

(B) As of Cctober first, two thousand |[sireteen] twenty-six, one
contract per one hundred nenmbers enrolled in the plan within such
region.
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(iii1) Managed long termcare plans operating in counties other than
those in the city of New York and the counties of Nassau, Suffolk, and
West chester nmay enter into contracts with licensed hone care services
agencies in such region in a maxi num nunber cal cul ated based upon the
fol l owi ng net hodol ogy:

(A) As of Cctober first, two thousand [eighteen] twenty-five, one
contract per forty-five nmenbers enrolled in the plan within such region.

(B) As of Cctober first, two thousand [#sineteen] twenty-six, one
contract per sixty nmenbers enrolled in the plan within such region.

(v) Wien cal culating the nunber of additional contracts that a nanaged
long termcare plan may enter using the nethodol ogi es established pursu-
ant to this paragraph, any fractional result shall be rounded [dewa] up.

(x) This subparagraph applies where inplenentation of the linits on
contracts with |licensed home care service agencies of this paragraph (i)
woul d otherwi se require an enrollee's care to be transferred from the
enrollee's current |licensed hone care service agency to another |icensed
care service agency, and (ii) the enrollee (or the enrollee's authorized
representative) wants the enrollee to continue to be cared for by one or
more enployees of the current licensed hone care service agency, and
that continuation would otherwi se be provided. In such a case: the
enrollee's managed long termcare plan may contract with the enrollee's
current |icensed hone care service agency for the purpose of continuing
the enrollee's care by such enployee or enployees, and the contract
shall not count towards the limts on contracts under this paragraph for
a period of [three—sprths] one year

§ 3. Subdivisions 4 and 6 of section 3605 of the public health |aw, as
anended by section 9-b of part B of chapter 57 of the laws of 2018, are
amended to read as foll ows:

4. The public health and health planning council shall not approve an
application for licensure unless it is satisfied as to] —a)—the—pubHec

].

6. Neither public need, tax status nor profit-making status shall be

criteria for licensure.
8 4. Section 3605-b of the public health | aw, as added by section 9-d

of part B of chapter 57 of the laws of 2018, is anended to read as
fol | ows:

8§ 3605-b. Registration of |Iicensed home care services agencies. 1
[)>] Notwi thstanding any provision of law to the contrary, no licensed
honme care services agency (LHCSA) licensed pursuant to section thirty-
six hundred five of this article shall be operated, provide nursing

services, hone health aide services, or personal care services, or
recei ve rei nbursement from any source for the provision of such services
during any period of time on or after January first, two thousand [ fAhe—
teen] twenty-six, unless it has registered with the commissioner in a
manner prescribed by the departnent.

[(83] 2. A LHCSA that fails to submit a conplete and accurate set of
all required registration materials by the deadline established by the
comm ssioner [shal] nmay be required to pay a fee of [H-e] one hundred
dollars for each full nonth [e—part—thereof] that the LHCSA is in
default. A LHCSA that failed to register in the prior year by the dead-
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line of the current year shall not be pernmitted to register for the
upcom ng registration period unless it submts any unpaid | ate fees.
[5>] 3. The department shall post on its public website a |list of al
LHCSAs, which shall indicate the current registration status of each
LHCSA.
[5] 4. The department shall institute proceedings to revoke the
license of any LHCSA that fails to register for [twe] three consecutive

annual registration periods[ —whether—or—Rot—such—periods—are—conRsec—

].

8 5. Section 9-e of part B of chapter 57 of the |laws of 2018 anendi ng
the public health law and other laws relating to limtations on |licensed
hone care service agency contracts and registration of |I|icensed hone
care services agencies is anended to read as foll ows:

8§ 9-e. Effective April 1, [2048] 2025, the conm ssioner of health
shall place a noratoriumon the processing and approval of applications
seeking licensure of a licensed home care services agency pursuant to
section 3605 of the public health | aw that have not received establish-
ment approval or contingent establishment approval by the public health
and heal th planning council, except for: (a) an application seeking
licensure of a licensed hone care services agency that is submtted with
an application for approval as an assisted |iving program authorized
pursuant to section 461-1 of the social services law, (b) an application
seeki ng approval to transfer ownership for an existing Ilicensed hone
care services agency that has been |icensed and operating for a mini nmum
of five years for the purpose of consolidating ownership of two or nore
licensed home care services agencies; and (c) an application seeking
licensure of a home care services agency where the applicant denon-
strates to the satisfaction of the commissioner of health that
subm ssion of the application to the public health and health planning
council for consideration would be appropriate on grounds that the
application addresses a serious concern such as a |ack of access to hone
care services in the geographic area or a |lack of adequate and appropri-
ate care, |anguage and cultural conpetence, or special needs services.
Such noratorium shall expire on March 31, [2820] 2027. In inplenenting
the provisions of this section, the conmi ssioner shall, to the extent
practicable, review and, where appropriate, prioritize presentation to
the public health and health planning council of conplete applications
under paragraph (b) of this section where the applicants denonstrate, to
the satisfaction of the conm ssioner, that the proposed change in owner-
ship is consistent with the goals of paragraph (j) of subdivision 7 of
section 4403-f of the public health | aw

8 6. This act shall take effect imediately; provided, however, that
the amendnents to section 4403-f of the public health | aw made by
section two of this act shall not affect the repeal of such section
pursuant to chapter 659 of the laws of 1997, as anended, and shall be
deened repeal ed therewth.



