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STATE OF NEW YORK

5350--A

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

March 7, 2023

Introduced by M of A  WALLACE, O DONNELL, REYES -- read once and
referred to the Conmmittee on Codes -- <conmittee discharged, bil
anmended, ordered reprinted as anended and recommitted to said conmt-
tee

AN ACT to anend the executive law and the public health law, in relation
to the use of DNA coll ected from sexual offense evidence kits

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 995-c of the executive lawis
amended by adding five new paragraphs (c), (d), (e), (f) and (g) to read
as foll ows:

(c) For the purposes of paragraphs (d), (e), (f), and (g) of this
subdi vi si on:

(i) "DNA profile" shall nean a DNA sanple, record, product, or profile
voluntarily subnmitted or collected froma victimof a sexual offense via
a sexual offense evidence kit, a sexual assault nurse exanm nation Kit,
provided for the purposes of exclusion, or developed from a known DNA
reference sanple. and shall not be construed to pertain to designated
of fender DNA: and

(ii) "DNA identification index" does not include storage or treatnent
of evidence as laid out in section eight hundred thirty-eight-a of this
chapter or section twenty-eight hundred five-i of the public health | aw

(d) A DNA profile shall not be used for conparison purposes in any
unrelated crimnal investigation. Such DNA shall not be collected, cata-
|l oged, indexed, stored, or uploaded to any state or local DNA Identifi-
cation Index maintained or operated by a public agency.

(e) (i) DNA profiles shall only be used for purposes directly related
to the incident being investigated.

(ii) No law enforcenent agency or agent thereof nay conpare any DNA
profiles described in this paragraph or paragraph (d). (f). or (g) of

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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this subdivision wth DNA sanples or records that do not relate to the
incident being investigated.

(f) DNA profiles shall have their searchable database profile
expunged fromall public and private databases if the person has no past
or present offense or pending charge which qualifies such person for
inclusion within the state's DNA identification index.

(g) Any part of a DNA profile that renmnins after the requested testing
or analysis has been perforned shall be securely stored and may only be
used in accordance with the restrictions on use and disclosure of the
sanple provided in this section and section eight hundred thirty-eight-a
of the executive law or section twenty-eight hundred five-i of the
public health | aw

8§ 2. Subdivision 1 of section 838-a of the executive law is anended by
addi ng four new paragraphs (g), (h), (i) and (j) to read as foll ows:

(g) Known reference DNA sanples or profiles submtted, developed, or
collected from a victim of a sexual offense via a sexual offense
evidence kit shall not be used as part of reasonable cause for arrest.
Such evidence is prohibited fromuse in an unrelated investigation. For
crimnal prosecutions and proceedings, any evidence or product that
results or flows fromthe use of a known reference DNA sanples or
profiles submitted, developed. or collected froma victimof a sexua
offense via a sexual offence evidence kit that violates any provision of
this section shall be inadn ssible.

(h) No victimis DNA sanple, record, product, profile or evidence
collected or resulting from the collection of DNA of a victimin a
sexual offense evidence kit shall be transnitted to any local or state
DNA identification index or database. DNA identification index or data-
base does not include storage or treatnent of evidence as laid out this
section or section twenty-eight hundred five-i of the public health | aw

(i) Any conviction against a victimobtained, either directly or indi-
rectly, through the use of a victinms DNA collected in a sexual offense
evidence kit shall be eligible for relief in accordance w th section
440.10 of the crimnal procedure | aw.

(J) In any action brought by any person to enforce this section
the court may issue an injunction to restrain, prevent, or enforce
any violation of this section. The court nmry mandate changes in the
policies and procedures of police departnment rules and qguidelines when
such neasures are required to renedy a violation under this section

§ 3. Subdivision 2 of section 2805-i of the public health lawis
amended by adding five new paragraphs (k), (1), (nm), (n) and (0) to read
as foll ows:

(k) For the purposes of paragraphs (1), (m, (n) and (o) of this
subdivision, "DNA profile" shall nmean a DNA sanple, record, product., or
profile voluntarily submtted or collected froma victim of a sexua
offense via a sexual offense evidence kit, a sexual assault nurse exam
ination kit, provided for the purposes of exclusion. or developed froma
known DNA reference sanple. Nothing in paragraphs (1). (m. (n) and (0)
of this subdivision shall be construed to pertain to designated offender
DNA

() DNA profiles shall not be used as part of reasonable cause for
arrest. Such evidence shall be prohibited from use in an unrelated
investigation. For crimnal prosecutions and proceedi ngs. any evi dence

or product that results or flows fromthe use of a DNA profile that
violates any provision of this section shall be inadm ssible.

(m DNA profiles shall not be collected., catal oged, indexed, stored
transmtted or uploaded to any state or local DNA identification index
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mai nt ai ned or operated by a public agency. DNA identification index does
not include storage or treatnent of evidence as laid out in this section

or _section eight hundred thirty-eight-a of the executive |aw

(n) Any conviction obtained, either directly or indirectly, through
the use of a DNA profile shall be eligible for relief in accordance
with section 440.10 of the crimnal procedure |aw.

(0) In any action brought by any person to enforce this section
the court may issue an injunction to restrain, prevent, or enf or ce
any violation of this section. The court nay mandate changes in the
policies and procedures of police departnent rules and guidelines when
such neasures are required to renedy a violation under this section

8 4. This act shall take effect immediately.




