OCoO~NOUIRA,WNPEF

STATE OF NEW YORK

5228

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

March 7, 2023

Introduced by M of A WLLIAMS -- read once and referred to the Commt-
tee on Labor

AN ACT to anend the workers' conpensation law, in relation to exenpting
farm | aborer internships earning college credit fromthe definition of
enpl oyee and enpl oynent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The opening paragraph of subdivision 4 of section 2 of the
wor kers' conpensation |aw, as anended by chapter 503 of the laws of
2016, is anended to read as foll ows:

"Enpl oyee" nmeans a person engaged in one of the occupations enunerated
in section three of this article or who is in the service of an enpl oyer
whose principal business is that of carrying on or conducting a hazard-
ous enpl oynent upon the prenmises or at the plant, or in the course of
his or her enploynent away from the plant of his or her enployer;
"enpl oyee" shall also nean for the purposes of this chapter any individ-
ual performng services in construction for a contractor who does not
overcone the presunption of enploynent as provided under section eight
hundred si xty-one-c of the |abor |aw, "enployee" shall also nean for the
purposes of this chapter any individual performng services in the
commercial goods transportation industry for a commercial goods trans-
portation contractor who does not overcone the presunption of enploynent
as provided under section eight hundred sixty-two-b of the [labor |aw
"enpl oyee" shall also nmean for the purposes of this chapter civil
def ense vol unteers who are personnel of volunteer agencies sponsored or
authorized by a local office wunder regulations of the civil defense
conm ssion, to the extent of the provisions of groups seventeen and
ni neteen; "enployee" shall at the election of a nunicipal corporation
made pursuant to local law duly enacted al so nmean a nenber of an auxil -
iary police organization authorized by local law, and for the purposes
of this chapter only a newspaper carrier under the age of eighteen years
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as defined in section thirty-two hundred twenty-eight of the education
law, but shall not include delivery of newspapers or shopping news to
the consuner (including any services directly related to such trade or
busi ness) by a person who is not perforning conmercial goods transporta-
tion services for a comercial goods transportation contractor within
the neaning of article twenty-five-C of the labor law, and shall not
include donestic servants except as provided in section three of this
chapter, and except where the enployer has elected to bring such enpl oy-
ees under the |law by securing conpensation in accordance with the terns
of section fifty of this chapter. The term "enpl oyee"” shall not include
persons who are nenbers of a supervised amateur athletic activity oper-
ated on a non-profit basis, provided that said nenbers are not al so
ot herwi se engaged or enpl oyed by any person, firmor corporation partic-
ipating in said athletic activity, nor shall it include the spouse or
m nor child of an enployer who is a farmer unless the services of such
spouse or mnor child shall be engaged by said enpl oyer under an express

contract of hire nor shall it include an executive officer of a corpo-
ration who at all times during the period involved owns all of the
i ssued and outstandi ng stock of the corporation and holds all of the

offices pursuant to paragraph (e) of section seven hundred fifteen of
t he business corporation |law or two executive officers of a corporation
who at all tines during the period involved between themown all of the
i ssued and outstandi ng stock of such corporation and hold all such
offices except as provided in subdivision six of section fifty-four of
this chapter provided, however, that where there are two executive offi-
cers of a corporation each officer nust own at | east one share of stock,
nor shall it include a self-enployed person or a partner of a partner-
ship as defined in section ten of the partnership | aw who is not covered
under a conpensation insurance contract or a certificate of self-insu-
rance as provided in subdivision eight of section fifty-four of this
chapter, nor shall it include farm!| aborers except as provided in group
fourteen-b of subdivision one of section three of this chapter. If a
farm |abor contractor recruits or supplies farmlaborers for work on a
farm such farmlaborers shall for the purposes of this chapter be
deened to be enployees of the owner or |lessee of such farm The term
"enpl oyee" shall not include interns receiving college credit for
service as farm laborers. The term "enployee" shall not include baby
sitters as defined in subdivision three of section one hundred thirty-
one and subdivision three of section one hundred thirty-two of the |abor
|l aw or mnors fourteen years of age or over engaged in casual enploynent
consisting of vyard work and household chores in and about a one famly
owner - occupi ed resi dence or the prem ses of a non-profit, non-conmerci al

organi zation, not involving the use of power-driven nmachinery. The term
"enmpl oyee" shall not include persons engaged by the owner in casua

enpl oynent consi sting of yard work, household chores and nmaking repairs
to or painting in and about a one-fanily owner-occupied residence. The
term "enpl oyee" shall not include the services of a licensed real estate
broker or sales associate if it be proven that (a) substantially all of
the renmuneration (whether or not paid in cash) for the services
perfornmed by such broker or sales associate is directly related to sales
or other output (including the performance of services) rather than to
the nunber of hours worked; (b) the services perforned by the broker or
sal es associate are performed pursuant to a witten contract executed
between such broker or sales associate and the person for whomthe
services are perforned within the past twelve to fifteen nonths; and (c)
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the witten contract provided for in paragraph (b) of this subdivision
was not executed under duress and contains the follow ng provisions:

8 2. The opening paragraph of paragraph A of subdivision 6 of section
201 of the workers' conpensation |aw, as amended by chapter 105 of the
| aws of 2019, is anmended to read as foll ows:

"Enmpl oynment" neans enploynent in any trade, business or occupation
carried on by an enployer, except that the follow ng shall not be deened
enpl oyment under this article: services performed for the state, a
muni ci pal corporation, |ocal governnental agency, other political subdi-
vision or public authority; enploynment subject to the federal railroad
unenpl oynent insurance act; service performed on or as an officer or
menber of the crew of a vessel on the navigable water of the United
States or outside the United States; casual enploynent and the first
forty-five days of extra enploynent of enployees not regularly in
enpl oynent as ot herw se defined herein; service as golf caddies; service
as a farmlaborer where such service is an internship granting college
course credit; and service during all or any part of the school year or
regul ar vacation periods as a part-tine worker of any person actually in
regul ar attendance during the day tinme as a student in an elementary or
secondary school. The term "enploynent” shall include donestic or
personal work in a private honme. The term "enploynment" shall not include
the services of a licensed real estate broker or sales associate if it
be proven that (a) substantially all of the renuneration (whether or not
paid in cash) for the services perfornmed by such broker or sal es associ-
ate is directly related to sales or other output (including the perform
ance of services) rather than to the nunber of hours worked; (b) the
services perforned by the broker or sales associate are perforned pursu-
ant to a witten contract executed between such broker or sales associ-
ate and the person for whomthe services are performed within the past
twelve to fifteen nonths; and (c) the witten contract provided for in
subparagraph (b) of this paragraph was not executed under duress and
contains the foll owi ng provisions:

8 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.




