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| N ASSEMBLY

February 8, 2023

Introduced by M of A BICHOTTE HERMELYN, SIMON, ZI NERVAN, SEAVWRI GHT
JACKSON -- read once and referred to the Conmittee on Governnenta
Oper ati ons

AN ACT to anend the executive law, in relation to participation by
mnority group nenbers and wormen wth respect to certain state
contracts; and to anend the state finance law, in relation to perform
ance and paynent bond requirenents

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 3 and 4 of section 311 of the executive |aw,
subdivision 3 as added by chapter 261 of the | aws of 1988, paragraphs
(d) and (e) of subdivision 3 as anended by chapter 55 of the laws of
1992, paragraphs (f) and (j) as anended and paragraphs (1), (m and (n)
of subdivision 3 as added by chapter 567 of the |aws of 2022, the open-
ing paragraph of subdivision 4 as anended and paragraph (d-1) of subdi-
vi sion 3 and paragraphs (d) and (e) of subdivision 4 as added by chapter
96 of the laws of 2019, paragraph (g) of subdivision 3 as anended by
section 1 of part BB of chapter 59 of the |laws of 2006, paragraphs (h)
and (i) as anmended and paragraph (k) of subdivision 3 as added by chap-
ter 825 of the laws of 2021, and subdivision 4 as anended by chapter 361
of the laws of 2009, are anmended to read as foll ows:

3. The director shall have the followi ng powers and duties:

(a) to encourage and assist contracting agencies in their efforts to
i ncrease participation by mnority and wonen-owned business enterprises
on state contracts and subcontracts [se—as] to facilitate the award of a
fair share of such contracts to themand to provide on the division's
website a list of each contracting agency's mnority and wonen-owned
busi ness enterprises certification outreach sem nars;

(b) to devel op standardized fornms and reporting documents necessary to
i npl ement this article;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
LBD05916- 01- 3



OCoO~NOUIRWN P

A. 3963 2

(c) to conduct educational outreach programs to encourage the certif-
ication of mnority and wonen-owned business enterprises consistent with
the purposes of this article;

(d) to review [ perodically] quarterly the practices and procedures of
each contracting agency with respect to conpliance with the provisions

of this article, and to require them to file [perodiec] quarterly
reports with the division of mnority and wonen's busi ness devel opnent
as to the level of mnority and wonen- owned busi ness enterprises partic-
ipation in the awarding of agency contracts for goods and services
including but not Ilinmted to the nunber of state contracts awarded to
certified mnority or wonmen-owned business enterprises, the maxinmm
dollar ampunt obligated pursuant to all those contracts, and the total
expendi tures nmade pursuant to all such contracts; the nunber of state
contracts awarded which include a utilization plan for business partic-
ipation by certified mnority or wonen-owned business enterprises, the
mexi mum anount obligated pursuant to those contracts, and the total
expendi tures made pursuant to all such contracts; the nunber of state
contracts awarded upon which a waiver was granted fromgoals required by
the contracts for business participation by certified mnority or
wonen- owned business enterprises, and the maximum anpunt obligated
pursuant to those contracts; the nunber of state contracts awarded which
required goals for enploynent of mnority group nmenbers and wonen; and
the nunber of state contracts awarded for which waivers of enploynent
goals required by the contracts have been granted,;

(d-1) torequire all contracting state agencies to devel op a four-year
growth plan to determne a nmeans of pronoting and increasing partic-
i pati on by [#rerty-—owned] nmnority and wonen-owned business enter-
prises with respect to state contracts and subcontracts. Every four
years, beginning Septenber fifteenth, two thousand twenty, each
contracting state agency shall subnit a four-year growh plan as part of
its annual report to the governor and |egislature pursuant to section
one hundred sixty-four of this chapter.

(e) on January first of each year report to the governor, the tenpo-
rary president of the senate, the speaker of the assenbly, the minority
| eaders of the senate and the assenbly, and the chairpersons of the
senate finance and assenbly ways and neans committees on the [level]
actual versus projected levels of mnority and wonmen-owned business
enterprises participating in each agency's contracts for goods [anrd].
services and construction, including but not limted to the nunber of
state contracts awarded to certified mnority or wonen-owned busi ness
enterprises, the nmaxi num dollar anount obligated pursuant to all those
contracts, and the total expenditures made pursuant to all such
contracts, and on activities of the office and effort by each contract-
ing agency to pronote enploynment of minority group nmenmbers and wonen,
and to pronote and increase participation by certified businesses wth
respect to state contracts and subcontracts so as to facilitate the
award of a fair share of state contracts to such businesses. The conp-
troller shall assist the division in collecting information on the
participation of certified business for each contracting agency. Such
report may recommend new activities and prograns to effectuate the
purposes of this article;

(f) the director shall list in the division's annual report the nanes
of non-conpliant agencies and the extent of their nonconpliance in
submtting its quarterly mnority and wonen-owned business enterprise
utilization reports; and, shall inplenent a nmaster list of all the state
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agencies required to file quarterly conpliance reports and shall attach
such list to the division's annual report.

(g) to prepare and updat e[ —re—-+ess—than—anndaly—] quarterly a direc-

tory of certified mnority and wonmen- owned busi ness enterprises which

shal |, wherever practicable, be divided into categories of |abor
services, supplies, equipnent, naterials and recognized construction
trades and which shall indicate areas or locations of the state where

such enterprises are available to performservices, and to use this
information to create an internet based, searchable, centralized state
registry detailing certifications, waivers, and all docunments submtted
pertaining to certification or denial of «certification, or conpliance
with goals for utilization of minority and wonen-owned busi ness enter-
prises and for such enterprises to access contract and subcontract
opportunities;

[(] (h) to appoint independent hearing officers who by contract or
terns of enploynent shall preside over adjudicatory hearings pursuant to
section three hundred fourteen of this article for the office and who
are assigned no other work by the office;

[(h] (i) notw thstanding the provisions of section two hundred nine-
ty-six of this chapter, to file a conplaint pursuant to the provisions
of section two hundred ninety-seven of this chapter where the director
has know edge that a contractor nay have violated the provisions of
paragraph (a), (b) or (c) of subdivision one of section two hundred
ni nety-six of this chapter where such violation is wunrelated, separate
or distinct fromthe state contract as expressed by its terns;

[65] () to streamline the state certification process to accept
federal and nunicipal corporation certifications;

[65] (k) to make publicly available records of all waivers of conpli-
ance reported pursuant to paragraph (b) of subdivision six of section
three hundred thirteen of this article on the division's website;

[] () to work in conjunction with the industrial conm ssioner
pursuant to paragraph (j) of subdivision one of section eight hundred
eleven of the |Ilabor lawto assist contractors in identifying mnority
group nenbers and wonen who are participating in apprenticeship agree-
ments under article twenty-three of the | abor |aw -],

[(5] (M to performinspections of mnority or wonmen-owned busi ness's
pl ace of business, warehouse or storage facility to confirmthe exist-
ence of a workforce, equipnment and supplies;

[64] (n) to performinspections of financial records of minority or
wonen- owned business enterprises to ensure such enterprises are in
conpliance with applicable | aws; and

[(8] (0) to ensure the protection of individuals who report suspected
violations of this article and applicable laws related to mnminority and
worren- owned busi ness enterprises.

4. The director shall provide assistance to, and facilitate access to
prograns serving certified businesses as well as applicants to ensure
that such businesses benefit, as needed, fromtechnical, nanagerial and
financial, and general business assistance; training; marketing; organ-
ization and personnel skill devel opnent; project managenent assi stance;
technol ogy assi stance; bond and insurance education assistance; and
ot her business devel opnent assistance. The director shall maintain a
toll-free nunber at the department of economi c devel opnent to be used to
answer questions concerning the MABE certification process. In addition,
the director [smy] shall, either independently or in conjunction wth
ot her state agenci es:
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(a) develop a clearinghouse of information on prograns and services
provided by entities that may assi st such businesses;

(b) review bonding and paperwork requirenents inposed by contracting
agenci es that may unnecessarily inpede the ability of such businesses to
conpete; and

(c) seek to maxinmize utilization by mnority and wonen-owned busi ness
enterprises of available federal resources including but not limted to
federal grants, |oans, |oan guarantees, surety bondi ng guarantees, tech-
ni cal assistance, and prograns and services of the federal small busi-
ness adm ni stration

(d) conduct outreach events, training workshops, sem nars, and other
such educational programs throughout the state, including all regiona
offices, to state agencies, external stakeholders, and the public, to
pronote awareness and utilization of mnority and wonen-owned business
enterprises; and

(e) identify and establish nentorship opportunities and ot her business
devel opnment prograns to increase capacity and better prepare MABEs for
bi dding on contracts with state agencies upon successful conpletion of
the nentorship opportunity. Such nentorship opportunities shall be
intended to ensure that mentor and nentee are connected based on a
commercially useful function.

8 2. Subdivision 5 of section 312 of the executive |aw, as added by
chapter 261 of the laws of 1988, is anended to read as follows:

5. The director shall pronulgate rules and regulations to ensure that
contractors and subcontractors undertake prograns of affirmative action
and equal enploynment opportunity as required by this section. Such rules
and regul ations as they pertain to any particul ar agency shall be devel -
oped after consultation with contracting agencies. Such rules and regu-
lations [#&y] shall require a contractor, after notice in a bid solic-
itation, to submit an equal enploynent opportunity program [after—7bid
epep-rg—and—pr-or—to—the—awardof—anyr—cont+ract] at the tine bids are
subm tted, and [#=¢] shall require the contractor or subcontractor to
submt conpliance reports relating to the contractor's or subcontrac-
tor's operation and inplenentation of any equal enploynment opportunity
programin effect as of the date the contract is executed. The contract-
i ng agency [#ay—+ecorrendtothe—ditrector—that] shall have the right to
recommend that the director take appropriate action according to the
procedures set forth in section three hundred sixteen of this article
agai nst the contractor for nonconpliance with the requirenents of this
section. The contracting agency shall be responsible for nonitoring
conpliance with this section.

8 3. Paragraph (j) of subdivision 2-a of section 313 of the executive
Il aw, as anended by chapter 96 of the laws of 2019, is anended and a new
paragraph (k) is added to read as foll ows:

(j) require each agency to consult the nost current disparity study
when cal culating agency-w de and contract specific participation goals
pursuant to this article; [anrd]

(k) encourage joint ventures, partnerships, and nment or - pr ot ege
rel ati onships as defined in section one hundred forty-seven of the state
finance law, between prinme contractors and mnority and wonen-owned
busi ness enterprises; and

8 4. Subdivision 3 and paragraph (a) of subdivision 5 of section 313
of the executive |law, as anended by chapter 96 of the | aws of 2019, are
amended to read as foll ows:

3. Solely for the purpose of providing the opportunity for [#eanihg—
ful] Increased participation by certified businesses in the perfornmance
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of state contracts as provided in this section, state contracts shal

i nclude | eases of real property by a state agency to a | essee where: the
terns of such | eases provide for the construction, denolition, replace-
ment, major repair or renovation of real property and inprovenents ther-
eon by such |lessee; and the cost of such construction, denolition

repl acenment, mmjor repair or renovation of real property and inprove-
ments thereon shall exceed the sumof one hundred thousand doll ars.
Reports to the director pursuant to section three hundred fifteen of
this article shall include activities with respect to all such state
contracts. Contracting agencies shall include or require to be included
with respect to state contracts for the acquisition, construction, deno-
lition, replacenent, nmjor repair or renovation of real property and
i mprovenments thereon, such provisions as [say] shall be necessary to
ef fectuate the provisions of this section in every bid specification and
state contract, including, but not limted to: (a) provisions requiring
contractors to nake a good faith effort to solicit active participation
by enterprises identified in the directory of certified businesses; (b)
requiring the parties to agree as a condition of entering into such
contract, to be bound by the provisions of section three hundred sixteen
of this article; and (c) requiring the contractor to include the
provi sions set forth in paragraphs (a) and (b) of this subdivision in

every subcontract in a manner that the provisions will be binding upon
each subcontractor as to work in connection with such contract.
Provi ded, however, that no such provisions shall be binding upon

contractors or subcontractors in the performance of wrk or the
provision of services that are unrel ated, separate or distinct fromthe
state contract as expressed by its terns, and nothing in this section
shall authorize the director or any contracting agency to inpose any
requi rement on a contractor or subcontractor except with respect to a
state contract.

(a) Contracting agencies shall admnister the rules and regul ations
promul gated by the director in a good faith effort to achieve the naxi-
mum feasible participation by mnority and wonen owned busi ness enter-
prises adopted pursuant to this article and the regulations of the
director. Such rules and regulations: shall require a contractor to

submt a utilization plan [after—bids—are—opened] at the tine bids are
submtted, when bids are required] —bu—pror—tothe—-award-of—a——state

cont+act]; shall require the contracting agency to review the utiliza-
tion plan subnmitted by the contractor and to post the utilization plan
and any wai vers of conpliance issued pursuant to subdivision six of this
section on the website of the <contracting agency; shall require the
contracting agency to notify the contractor in witing within a period
of time specified by the director as to any deficiencies contained in
the contractor's utilization plan; shall require renmedy thereof within a
period of time specified by the director; shall require the contractor
to submt [peredic] quarterly conpliance reports relating to the opera-
tion and inmplenentation of any utilization plan; shall not allow any
automatic waivers but shall allow a contractor to apply for a partial or
total waiver of the mnority and wonen- owned busi ness enterprise partic-
i pation requirenments pursuant to subdivisions six and seven of this
section; shall allow a contractor to file a conplaint with the director
pursuant to subdivision eight of this section in the event a contracting
agency has failed or refused to issue a waiver of the mnority and
worren- owned busi ness enterprise participation requirenents or has denied
such request for a waiver; and shall allow a contracting agency to file
a conmplaint with the director pursuant to subdivision nine of this
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section in the event a contractor is failing or has failed to conply
with the mnority and wonen-owned business enterprise participation
requi rements set forth in the state contract where no waiver has been
gr ant ed.

8 5. Subdivisions 1, 2-a and 3 of section 315 of the executive |aw,
subdivisions 1 and 3 as anmended and subdi vi sion 2-a as added by chapter
96 of the laws of 2019, are anended and two new subdivisions 3-a and 8
are added to read as foll ows:

1. Each contracting agency shall be responsible for nonitoring state
contracts under its jurisdiction, and recommending nmatters to the office
respecting non-conpliance wth the provisions of this article so that
the office [#ay] shall take such action as [is—approepriate] stated in
subdi vi sion three of section three hundred sixteen of this article. Each
contracting agency shall have the right to reconmend that the director
i npose a sanction, penalty, or fine for three or nore violations of
subdivision one of section three hundred sixteen of this article, to
ensure conpliance with the provisions of this article, the rules and
regulations of the director issued hereunder and the contractual
provi sions required pursuant to this article. All contracting agencies
shall comply with the rules and regulations of the office and are
directed to cooperate with the office and to furnish to the office such
information and assistance as may be required in the performance of its
functions under this article.

2-a. | i

: ] Each contracting agency when notifying a
contractor of a winning bid award shall also notify any mnority or
worren- owned busi ness enterprise identified in the contractor's subnitted
utilization plan of such contractor's receipt of the wi nning bid award.
3. Each contracting agency shall report to the comm ssioner of econom
ic developnent, the conmissioner of general services and the director
with respect to activities undertaken to pronote enpl oynment of minority
group nenbers and wonen and pronote and increase participation by certi-
fied businesses wth respect to state contracts and subcontracts. Such
reports shall be submtted [rotater—thanMay—fifteenth—of—every—year]
quarterly and shall include such information as is necessary for the
director to determ ne whether the contracting agency and any contractor
to the contracting agency have conplied with the purposes of this arti-
cle, including, wthout Ilimtation, the nunber of state contracts
awarded to certified mnority or wonen-owned business enterprises; the
maxi mum dol | ar _anmpunt obligated pursuant to all those contracts; and the
total expenditures made pursuant to all such contracts; the nunber of
state contracts awarded which include a utilization plan for business
participation by certified mnority or wonen-owned business enterprises,
the maxi mum anmount obligated pursuant to those contracts, and the tota
expendi tures nmade pursuant to all such contracts; a sumary of all waiv-
ers of the requirenents of subdivisions six and seven of section three
hundred thirteen of this article allowed by the contracting agency
during the period covered by the report, including a description of the
basis of the waiver request [ard], the rationale for granting any such
wai ver, the maxinmum anpunt obligated pursuant to those contracts; the
nunber of state contracts awarded which required goals for enploynent of
mnority group nmenbers and wonen; the nunber of state contracts awarded
for which waivers of enploynent goals required by the contracts have
been granted, and any instances in which the contract agency has deened
a contractor to have conmitted a violation pursuant to section three
hundred sixteen of this article and such other information as the direc-
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tor shall require. Each agency shall also include in such annual report
whether or not it has been required to prepare a renedial plan, and, if
so, the plan and the extent to which the agency has conplied wth each
el enment of the plan.

3-a. Wthin thirty days after conpletion., a copy of the quarterly
mnority and wonen-owned business enterprise report shall be transmtted
to the commi ssioner of econom c devel opnent., the comm ssioner of genera
services, and the director. A contracting agency, which has not let nore
than two million dollars in service and/or construction contracts within
the applicable period may apply to the comm ssioner of econonic devel op-
nent, and the director for a waiver of the required annual report. The

wai ver application shall be nmade on such formas the conm ssi oner of
econoni ¢ _devel opnent and the director nmy prescribe.
8. If a contracting agency shall fail to file or substantially

conplete, as determ ned by the conm ssioner of econom c devel opnent and
the director, the report required by this section, the director shal
provide notice to the contracting agency. The notice shall state the
follow ng:

(a) that the failure to file a report as required is a violation of
this section., or in the case of an insufficient report, the nmanner in
which the report subnmtted is deficient;

(b) that the contracting agency has thirty days to conply wth this
section or provide an adequate witten explanation to the conm ssioner
of econoni ¢ devel opnent and the comn ssioner of general services and the
director of the contracting agency's reasons for the inability to
conply:; and

(c) that the contracting agency's continued failure to provide either
the required report or an adequate explanation will result in an inde-
pendent audit of the contracting agency, the cost of which shall be
borne by the contracting agency.

§ 6. Section 316 of the executive |law, as amended by chapter 567 of
the laws of 2022, is anmended to read as foll ows:

8§ 316. [Enforecement] Violations and enforcenent. 1. It shall be a
violation for any person or entity to:

(a) intentionally use or acquire an MABE nanme through deceit or other
di shonest neans in order to negotiate a lower bid froma non- M\BE

(b) submit to the departnent of econonic devel opnent, docunents or
other material as evidence of a good faith effort to conply wth the
provisions of this article wthout, in fact., having entered into any
contract, agreenent, subcontract, or sub-agreenent with an MABE for the
use or purchase of such business enterprise's goods or services in the
performance of the awarded state contract.

(c) fail to provide an MABE with sufficient information or other
required supporting docunentation in order for the MABE to prepare a
proper bi d.

2. Upon receipt by the director of a conplaint by a contracting agency
that a contractor has violated the provisions of a state contract which
have been included to conply with the provisions of this article or of a
contractor that a contracting agency has viol ated such provisions or has
failed or refused to issue a waiver where one has been applied for
pursuant to subdivision six of section three hundred thirteen of this
article or has denied such application, the director shall attenpt to
resolve the matter giving rise to such conplaint. If efforts to resolve
such matter to the satisfaction of all parties are unsuccessful, the
director shall refer the matter, within thirty days of the receipt of
the conplaint, to the division's hearing officers. Upon conclusion of
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the adm nistrative hearing, the hearing officer shall submt to the
director his or her decision regarding the alleged violation of the
contract and recomrendations regarding the inposition of sanctions,
fines or penalties. The director, wthin ten days of receipt of the
decision, shall file a determination of such matter and shall cause a
copy of such determination along wth a copy of this article to be
served upon the contractor by personal service or by certified nmai
return receipt requested. The decision of the hearing officer shall be
final and may only be vacated or nodified as provided in article seven-
ty-eight of the <civil practice |law and rules upon an application nade
within the time provided by such article. The determnation of the
director as to the inposition of any fines, sanctions or penalties shal
be reviewable pursuant to article seventy-eight of the civil practice
|l aw and rules. The penalties inposed for any violation which is prem sed
upon either a fraudulent or intentional msrepresentation by the
contractor or the contractor's willful and intentional disregard of the
mnority and wonen-owned participation requirenent included in the
contract may include a determination that the contractor shall be ineli-
gible to subnmit a bid to any contracting agency or be awarded any such
contract for a period not to exceed one year following the final deter-
m nation; provided however, if a contractor has previously been deter-
mned to be ineligible to submt a bid pursuant to this section, the
penal ties inmposed for any subsequent violation, if such violation occurs
within five years of the first violation, may include a determ nation
that the contractor shall be ineligible to submt a bid to any contract-
i ng agency or be awarded any such contract for a period not to exceed
five years following the final determination. The division of mnority
and wonen's busi ness devel opnent shall maintain a website Ilisting al
contractors that have been deened ineligible to submt a bid pursuant to
this section and the date after which each contractor shall once again
becone eligible to submt bids.

[2=] 3. _The director shall inpose a sanction, penalty, or fine on any
individual or entity that has three or nore violations of this article
within five years. Any fines, or portion thereof, inposed pursuant to

[ the—foregoing—subdinvdsien] this section, or inposed by a court of

conpetent jurisdiction related to convictions involving fraud related to
this article or otherwise involving a nminority or wonmen-owned business
enterprise, [Aay] shall be required by the entity inmposing such fines to
be paid to the mnority and wonmen-owned busi ness enterprise fund estab-
| i shed pursuant to section ninety-seven-k of the state finance |aw
Such funds shall be used to subsidize the facilitation of the provisions

of this article. Oher sanctions shall include barring such entity or
individual fromcontracting with such agency for a period not to exceed
five years.

8§ 7. Subdivision 1 of section 137 of the state finance |law, as sepa-
rately anended by section 17 of part MM of chapter 57 and chapter 619 of
the |laws of 2008, is anmended to read as foll ows:

1. In addition to other bond or bonds, if any, required by law for the
conpletion of a work specified in a contract for the prosecution of a
public inprovenent for the state of New York a nunicipal corporation, a
public benefit corporation or a comm ssion appointed pursuant to |aw, or
in the absence of any such requirenent, the conptroller nmay or the other
appropriate official, respectively, shall nevertheless require prior to
the approval of any such contract a bond guaranteei ng pronpt paynent of
nmoneys due to all persons furnishing | abor or naterials to the contrac-
tor or any subcontractors in the prosecution of the work provided for in
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such contract. Whenever a nunicipal corporation issues a pernit subject
to conpliance with section two hundred twenty of the labor Ilaw, such
permttee or its contractor or subcontractors furnishing workers shal
post a paynment bond subject to this section. Provided, however, that al
performance bonds and paynent bonds may, at the discretion of the head
of the state agency, public benefit corporation or comm ssion, or his or
her desi gnee, be dispensed with for the conpletion of a work specified
in a contract for the prosecution of a public inprovenent for the state
of New York for which bids are solicited where the aggregate anount of
the contract is under one hundred thousand dollars and provided further
that in a case where the contract is not subject to the multiple
contract award requirenents of section one hundred thirty-five of this
article, such requirenments nay be di spensed with where the head of the
state agency, public benefit corporation or commission finds it to be in
the public interest and where the aggregate anmpunt of the contract
awarded or to be awarded is |ess than two hundred thousand dollars. In a
case where a contract is awarded to a small business concern or to a
mnority or wonen-owned business concern, all performance bonds and
paynent bonds nmay be dispensed with when the aggregate anount of the
contract is under five hundred thousand dollars. Advertisenents for bids
shall provide information as to the requirenents for, or dispensation
of, performance and paynent bonds. Provided further, that in a case
where a performance or payment bond is dispensed with, twenty per centum
may be retained fromeach progress paynent or estimate until the entire
contract work has been conpl eted and accepted, at which tinme the head of
the state agency, public benefit corporation or commi ssion shall, pend-
ing the paynent of the final estimate, pay not to exceed seventy-five
per centum of the ampunt of the retai ned percentage.

8 8. Subdivision 4 of section 139-f of the state finance | aw, as
anended by chapter 83 of the laws of 1995 is anended to read as
fol | ows:

4. Notwithstanding any other provision of this section or other |aw,
requirements for the furnishing of a performance bond or a paynent bond
may be dispensed with at the discretion of the head of the state agency
or corporation, or his or her designee, where the public owner is a
state agency or corporation described in subdivision one-a of this
section and the aggregate anobunt of the contract awarded or to be
awarded is wunder fifty thousand dollars and, in a case where the
contract is not subject to the nmultiple contract award requirenments of
section one hundred thirty-five of this article, such requirenents nay
be di spensed with where the head of the state agency or corporation
finds it to be in the public interest and where the aggregate anount of
the contract awarded or to be awarded is wunder two hundred thousand
dollars. In a case where a contract is awarded to a small business
concern or to a minority or wonen-owned business concern, all perform
ance bonds and payment bonds nmay be di spensed with when the aggregate
amount of the contract is under five hundred thousand dollars. Adver-
tisenents for proposals shall provide information as to the requirenents
for, or dispensation of, performance and paynent bonds. Provided
further, that in a case where a performance or payment bond is di spensed
with, twenty per centum nmay be retained fromeach progress paynment or
estimate until the entire contract work has been conpl eted and accept ed,
at which time the head of the state agency or corporation shall, pending
the paynent of the final estimate, pay not to exceed seventy-five per
centum of the anount of the retained percentage.
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8 9. The openi ng paragraph of section 139-g of the state finance | aw,
as anmended by chapter 636 of the |aws of 2003, is anended to read as
fol | ows:

In every state agency, departnent and authority which has let nore
than two million dollars in service and construction contracts and state
assisted project contracts in the prior fiscal year, the chief executive
of ficer of that agency, department or authority shall, with respect to
those contracts and state assisted project contracts let by his or her
agency, departnment or authority:

8 10. The openi ng paragraph of subdivision (b) of section 139-g of the

state finance law, as amended by chapter 636 of the Ilaws of 2003, is
amended to read as foll ows:
identify all snall-business and certified women and ninority-owned

busi ness concerns which, in the judgrment of the chief executive officer
of that agency, departnment or authority, can bid on those contracts and
state assisted project contracts which are usually and customarily |et
by that agency, departnment or authority, or in which that authority
provides a grant or loan or tax exenpt financing, wth a reasonable
expectation of success. Such chief executive officers shall carry out
the provisions of this subdivision:

8§ 11. Section 139-g of the state finance law is anended by adding a
new subdi vision (e) to read as foll ows:

(e) For the purposes of this section. the follow ng wrds shall have
the foll ow ng neani ngs:

(i) "State assisted project contract” shall nean any witten agreenent
arising out of a state assisted housing project or state assisted
econoni ¢ devel opnent project or state assisted higher education project
or state assisted hospital or health care facility project, for which
the total project cost exceeds two million dollars and for which the
project owner is comritted to spend or does expend funds for the acqui-
sition, construction, denolition, replacenent. major repair, or reno-
vation of real property and inprovenents thereon for such project.

(ii) "State assisted housing project” shall nean those projects which
receive from the New York state housing finance agency tax-exenpt
financing for all or part of the total project cost.

(iii) "State assisted econoni c devel opnent project” shall mean those
projects which receive fromthe New York foundation of science technol o-
gy and innovation, or the urban devel opnent corporation and its subsid-
iaries a grant or loan or tax-exenpt financing for all or part of the
total project cost.

(iv) "State assisted higher education project” shall rmean those
projects which receive fromthe dormtory authority of the state of New
York a grant or loan or tax-exenpt financing for all or part of the
total project cost.

(v) "State assisted hospital or health care facility project" shal
nean those projects which receive fromthe dormtory authority of the
state of New York a grant or |loan or tax-exenpt financing for all or
part of the total project cost.

§ 12. This act shall take effect imedi ately, provided however, the
anmendrments to article 15-A of the executive | aw nade by sections one,
two, three, four, five and six of this act shall not affect the repeal
of such article and shall be deened repeal ed therewth.




