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STATE OF NEW YORK

3772

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 8, 2023

Introduced by M of A  WEINSTEIN, ZEBROASKI, SEAWRI GHT, TAYLCR --
Mul ti-Sponsored by -- M of A G.ICK -- read once and referred to the
Committee on Judiciary

AN ACT to anmend the mental hygiene law, in relation to requiring peti-
tioners for appointnent of a guardian to identify other persons who
may be able to manage the affairs of an incapacitated person

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (e) of section 81.03 of the nmental hygiene | aw,
as anmended by chapter 438 of the laws of 2004, is anended to read as
fol | ows:

(e) "avail abl e resources” neans resources such as, but not limted to,
all persons identified in subparagraphs (i) through (iv) of paragraph
one of subdivision (g) of section 81.07 of this article, visiting nurs-
es, honmemekers, hone health aides, adult day care and multi purpose
senior citizen centers, powers of attorney, health care proxies, trusts,
representative and protective payees, and residential care facilities.

8§ 2. Paragraph 7 of subdivision (a) of section 81.06 of the nmental
hygi ene law, as anended by chapter 438 of the |laws of 2004, is anended
to read as foll ows:

7. the chief executive officer, or the designee of the chief executive
officer, of a facility in which the person alleged to be incapacitated
is a patient or resident, except for where the petition is brought
primarily for purposes of bill collection or resolving a bill collection
di spute. Provided, however, where there is no other legally authorized
or otherw se available resource, the chief executive officer, or desig-
nee of the chief executive officer, of such facility described in this
article may file a petition under this article where a guardian is need-
ed to apply for or engage in planning necessary to establish eligibility
for nmedical assistance as provided under title eleven of article five of

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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the social services law for the benefit of the person alleged to be
i ncapaci t at ed.

8 3. Subparagraph (iii) of paragraph 1 of subdivision (g) of section
81. 07 of the nental hygiene |law, as amended by chapter 438 of the |aws
of 2004, is anmended to read as foll ows:

(iii) any person or persons designated by the alleged incapacitated
person with authority pursuant to [seetiens—5-1501—5-1505—and—5-1506]
title fifteen of article five of the general obligations |aw, or
sections two thousand nine hundred [f—e] sixty-five and two thousand
nine hundred ei ghty-one of the public health law, if known to the peti-
tioner; and

8 4. Paragraph 14 of subdivision (a) of section 81.08 of the nmental
hygi ene |aw, as added by chapter 698 of the laws of 1992, is anmended to
read as foll ows:

14. the avail able resources, if any, that have been considered by the
petitioner, the steps taken to identify available resources, and the
petitioner's opinion as to [thei+r—suificiencyr—and+eliabilty] why such
resources are not sufficient or reliable enough to neet the all eged
incapacitated person's needs without the appointnent of a guardian;

8 5. Paragraph 15 of subdivision (a) of section 81.08 of the nmental
hygi ene |law is renunbered paragraph 18, and three new paragraphs 15, 16
and 17 are added to read as foll ows:

15. for all available resources considered by the petitioner, the
nane, address, telephone nunber along with any other contact infornma-
tion, relationship to the alleged incapacitated person and any docunents
known to the petitioner that grant the available resource |egal authori-

ty to nmanage the personal, nedical and/or financial affairs of the
al l eged i ncapacitated person;
16. if the petitioner seeks to revoke any lawfully executed appoint-

nent or del egation nmade by the alleged incapacitated person pursuant to
title fifteen of article five of the general obligations |law, section
twenty-nine hundred sixty-five or twenty-nine hundred eighty-one of the
public health law, or any living will, the petition shall set forth
specific reasons for the revocation;

17. an affirmative statenent that the petition is not brought primari-
ly for the purpose of bill collection or resolving a bill collection
di sput e;

8 6. Subparagraph (xi) of paragraph 5 of subdivision (c) of section
81.09 of the mental hygiene | aw, as amended by chapter 438 of the |aws
of 2004, is anmended to read as follows:

(xi) has the person alleged to be incapacitated nmade any appoi nt nment
or del egation pursuant to [seetien—5-1501—5-1505—o+—5-1506] title
fifteen of article five of the general obllgatlons | aw, section two
t housand ni ne hundred sixty-five or two thousand ni ne hundred ei ghty-one
of the public health law, or a living will;

8§ 7. Paragraph 1 of subdivision (d) of section 81.19 of the nental
hygi ene |aw, as added by chapter 698 of the laws of 1992, is anended to
read as foll ows:

1. any appoi ntnent or delegation made by the person alleged to be
i ncapacitated in accordance wth the provisions of [seetior-5-1501-
5-1601 o+5-1602] title fifteen of article five of the general obli-
gations law and sections two thousand nine hundred sixty-five and two
t housand ni ne hundred ei ghty-one of the public health | aw

8 8. The openi ng paragraph of subdivision (e) of section 81.19 of the
mental hygiene law, as added by chapter 698 of the laws of 1992, is
amended to read as foll ows:
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Lhe—#neapae+¥a#ed—pe#sen——%he] The follownng persons or corporatlons nay

not serve as guardi an:

8§ 9. Paragraph 2 of subdivision (b) of section 81.22 of the nental
hygi ene | aw, as added by chapter 698 of the laws of 1992, is anended to
read as foll ows:

2. revoke any appointnment or delegation nade by the incapacitated
person pursuant to [seections—5-1501—5-16801 and-5-1602] title fifteen of

article five of the general obligations |law, sections two thousand nine
hundred sixty-five and tw thousand nine hundred eighty-one of the
public health law, or any living will.

8 10. Subdivision (d) of section 81.29 of the nental hygiene l|aw, as
anended by chapter 176 of the laws of 2008, is anended to read as
fol | ows:

(d) If the court determnes that the person is incapacitated and
appoints a guardian, the court may nodify, amend, or revoke any previ-
ously executed appoi ntnent, power, or del egati on under [seetionr—5-1501-
5-1505——o+—5-1506] title fifteen of article five of the general obli-
gations |law or section two thousand nine hundred sixty-five of the
public health Ilaw, or section tw thousand nine hundred ei ghty-one of
the public health |l aw notw thstandi ng section two thousand nine hundred
ninety-two of the public health aw, or any contract, conveyance, or
di sposition during lifetine or to take effect upon death, nade by the
i ncapacitated person prior to the appointnment of the guardian if the
court finds that the previously executed appoi ntnment, power, delegation,
contract, conveyance, or disposition during lifetine or to take effect
upon death, was made while the person was incapacitated or if the court
determ nes that there has been a breach of fiduciary duty by the previ-
ously appointed agent. In such event, the court shall require that the
agent account to the guardian. The court shall not, however, invalidate
or revoke a wll or a codicil of an incapacitated person during the
lifetime of such person.

8§ 11. This act shall take effect on the one hundred eightieth day
after it shall have beconme a |law. Effective i mediately, any rules and
regul ati ons necessary to inplenment the provisions of this act on its
effective date are authorized to be nade and conpleted on or before such
ef fective date.




