
                STATE OF NEW YORK
        ________________________________________________________________________

                                          3541

                               2023-2024 Regular Sessions

                   IN ASSEMBLY

                                    February 3, 2023
                                       ___________

        Introduced  by M. of A. PRETLOW -- read once and referred to the Commit-
          tee on Health

        AN ACT to amend the public health law, in relation to  the  preservation
          of access to health care services

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1. Subdivision 3 of section 2801-a of the public  health  law,
     2  as amended by section 57 of part A of chapter 58 of the laws of 2010, is
     3  amended to read as follows:
     4    3.  The  public health and health planning council shall not approve a
     5  certificate of incorporation, articles of  organization  or  application
     6  for  establishment  unless it is satisfied, insofar as applicable, as to
     7  (a) the public need, determined in accordance with section  twenty-eight
     8   for the existence of the institution athundred  one-i  of this article,
     9  the time and place  and  under  the  circumstances  proposed,  provided,
    10  however,  that  in the case of an institution proposed to be established
    11  or operated by an organization defined in subdivision one of section one
    12  hundred seventy-two-a of the executive law, the needs of the members  of
    13  the  religious  denomination concerned, for care or treatment in accord-
    14  ance with their religious or ethical convictions, shall be deemed to  be
    15  public need; (b) the character, competence, and standing in the communi-
    16  ty,  of  the  proposed incorporators, directors, sponsors, stockholders,
    17  members or operators; with respect to any proposed incorporator,  direc-
    18  tor,  sponsor,  stockholder, member or operator who is already or within
    19  the past ten years has been an incorporator, director, sponsor,  member,
    20  principal  stockholder,  principal  member, or operator of any hospital,
    21  private proprietary home for adults, residence for adults, or non-profit
    22  home for the aged or blind which has been issued  an  operating  certif-
    23  icate  by  the  [ ]  department  [ ], or a halfwaystate of  social services
    24  house, hostel or other residential facility or institution for the care,
    25  custody or treatment of  the  mentally  disabled  which  is  subject  to
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     1  approval  by  the  department  of  mental  hygiene, no approval shall be
     2  granted unless the public health and  health  planning  council,  having
     3  afforded  an adequate opportunity to members of health systems agencies,
     4  if  any, having geographical jurisdiction of the area where the institu-
     5  tion is to be located to be heard, shall affirmatively find by  substan-
     6  tial evidence as to each such incorporator, director, sponsor, principal
     7  stockholder  or  operator  that a substantially consistent high level of
     8  care is being or was being rendered in each such hospital,  home,  resi-
     9  dence,  halfway house, hostel, or other residential facility or institu-
    10  tion with which such person is or was affiliated; for  the  purposes  of
    11  this  paragraph,  the  public  health  and health planning council shall
    12  adopt rules and regulations, subject to the approval of the  commission-
    13  er, to establish the criteria to be used to determine whether a substan-
    14  tially consistent high level of care has been rendered, provided, howev-
    15  er,  that  there  shall not be a finding that a substantially consistent
    16  high level of care has been rendered where there have been violations of
    17  the state hospital code, or other applicable rules and regulations, that
    18  (i) threatened to directly affect the health, safety or welfare  of  any
    19  patient  or  resident,  and  (ii)  were  recurrent  or were not promptly
    20  corrected; (c) the financial resources of the proposed  institution  and
    21  its  sources  of future revenues; and (d) such other matters as it shall
    22  deem pertinent.
    23    § 2. Subdivision 2 of section  2802  of  the  public  health  law,  as
    24  amended  by  section  6  of part R of chapter 59 of the laws of 2016, is
    25  amended to read as follows:
    26    2. The commissioner shall not act upon an application for construction
    27  of a hospital until the public health and health  planning  council  and
    28  the  health  systems  agency  have had a reasonable time to submit their
    29  recommendations, and unless (a) the applicant has obtained all approvals
    30  and consents required by law  for  its  incorporation  or  establishment
    31  (including the approval of the public health and health planning council
    32  pursuant  to the provisions of this article) provided, however, that the
    33  commissioner may act upon an application for construction by  an  appli-
    34  cant possessing a valid operating certificate when the application qual-
    35  ifies  for  review without the recommendation of the council pursuant to
    36  regulations adopted by the council and  approved  by  the  commissioner,
    37  determined in accordance with section twenty-eight hundred one-i of this
    38   or as otherwise authorized by this section; and (b) the commis-article,
    39  sioner  is  satisfied as to the public need for the construction, at the
    40  time and place and under the circumstances  proposed,  provided  however
    41  that,  in  the case of an application by a hospital established or oper-
    42  ated by an organization defined in  subdivision  one  of  section  [four
    43  ] hundred  eighty-two-b  of the social services one hundred seventy-two-a
    44   law, the needs of the members of the religious  denomi-of the executive
    45  nation  concerned,  for care or treatment in accordance with their reli-
    46  gious or ethical convictions, shall be deemed to be public need.
    47    § 3. The public health law is amended by adding a new  section  2801-i
    48  to read as follows:
    49    § 2801-i. Preservation of access to health care services. 1. An appli-
    50  cation  for  establishment,  incorporation or construction under section
    51  twenty-eight hundred one-a or twenty-eight hundred two of  this  article
    52  shall not be approved unless the commissioner affirmatively finds that:
    53    (a)  approving  the  application  will  not result in the reduction or
    54  elimination of a health care service necessary to provide  comprehensive
    55  health  care,  including the relocation of a facility or service, in the
    56  affected community; or,
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     1    (b) approving the application will result in the reduction  or  elimi-
     2  nation  of  a  health  care  service  necessary to provide comprehensive
     3  health care, including the relocation of a facility or service, but  the
     4  need  for the service will continue to be met in the affected community;
     5  or,
     6    (c) approving the application is the only feasible way to avoid a more
     7  substantial  reduction  in,  or elimination of, health care service more
     8  essential to the provision of comprehensive health care in the  affected
     9  community; or,
    10    (d)  the reduction or elimination of the health care service necessary
    11  to provide comprehensive health care in the affected area is  reasonably
    12  necessary because substantial reductions in levels of use of the service
    13  are  inconsistent  with  reasonably  maintaining recognized standards of
    14  care.
    15    2. In making a finding under subdivision  one  of  this  section,  the
    16  commissioner shall consider:
    17    (a) current utilization patterns for the affected services;
    18    (b) geographic accessibility of proposed alternative service sites;
    19    (c) the extent to which the applicant will provide timely referrals to
    20  alternate  service sites that assure access appropriate to the patient's
    21  needs for comprehensive health care;
    22    (d) the financial viability  of  any  alternative  service  site  with
    23  respect to continued provision of the affected service; and
    24    (e)  the  effect  of  the  reduction, elimination or relocation of the
    25  proposed service or facility on  the  ability  of  low  income  persons,
    26  racial and ethnic minorities, women, persons with disabilities and other
    27  underserved groups and the elderly to obtain needed health care.
    28    §  4.  This  act  shall take effect immediately and shall apply to any
    29  determination of public need under section 2801-a or 2802 of the  public
    30  health law made on or after the effective date of this act.


