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AN ACT to anmend the executive law, in relation to awarding attorneys'
fees and costs in an action brought for an unlawful discrimnatory
practice

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 9 of section 297 of the executive |law, as
amended by chapter 140 of the laws of 2022, is anmended to read as
fol | ows:

9. Any person claimng to be aggrieved by an unl awf ul discrininatory
practice shall have a cause of action in any court of appropriate juris-
diction for damages|[ —hetludi-rg—-h—cases—of—enployrent—di-ser-mnrati-on

Felat-ed—to—pr-vat-e—enployers—and—housi-rg—di-ser-Ai-Ration—onby-] and may
award punitive damages, and such other renedies as nmay be appropriate,

including any civil fines and penalties provided in subdivision four of
this section, unless such person had filed a conplaint hereunder or with
any |l ocal commission on human rights, or with the superintendent pursu-
ant to the provisions of section two hundred ninety-six-a of this arti-
cle, provided that, where the division has dism ssed such conplaint on
the grounds of adm nistrative convenience, on the grounds of untineli-
ness, or on the grounds that the election of renmedies is annulled, such
person shall mintain all rights to bring suit as if no conpl aint had
been filed with the division. At any tine prior to a hearing before a
hearing exami ner, a person who has a conplaint pending at the division
may request that the division dismss the conplaint and annul [his—e+
her] such person's election of renedies so that the human rights |aw
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claimnmay be pursued in court, and the division my, upon such request,
dismss the conplaint on the grounds that such person's election of an
adm ni strative renedy is annulled. Notw thstanding subdivision (a) of
section two hundred four of the civil practice law and rules, if a
conmplaint is so annulled by the division, upon the request of the party
bringing such conplaint before the division, such party's rights to
bring such cause of action before a court of appropriate jurisdiction
shall be limted by the statute of linmtations in effect in such court
at the time the complaint was initially filed with the division. Any
party to a housing discrimnation conplaint shall have the right within
twenty days following a determ nation of probable cause pursuant to
subdivision two of this section to elect to have an action conmenced in
a civil court, and an attorney representing the division of human rights
will be appointed to present the conplaint in court, or, wth the
consent of the division, the case may be presented by conplainant's
attorney. A conplaint filed by the equal enpl oynent opportunity conm s-
sion to conply wth the requirenments of 42 USC 2000e-5(c) and 42 USC
12117(a) and 29 USC 633(b) shall not «constitute the filing of a
complaint within the neaning of this subdivision. No person who has
initiated any action in a court of conpetent jurisdiction or who has an
action pending before any administrative agency under any other |aw of
the state based upon an act which would be an wunlawful discrimnatory
practice wunder this article, my file a conplaint with respect to the
same grievance under this section or under section two hundred ninety-
six-a of this article. In cases of housing discrimnation only, a person
whose conplaint has been dismissed by the division after investigation
for lack of jurisdiction or |ack of probable cause may file the sane
cause of action in a court of appropriate jurisdiction pursuant to this
section, unless judicial review of such dism ssal has been sought pursu-
ant to section two hundred ninety-eight of this article. The attorney
general shall have the power to conmmence an action or proceeding in the
suprene court of the state of New York, if, upon information or belief,
the attorney general is of the opinion that an enpl oyer has been, is, or
is about to violate the provisions regarding unlawful discrimnatory
retaliation pursuant to subdivision seven of section two hundred nine-
ty-six of this article. Nothing in this section shall in any way limt
rights or renmedi es which are otherw se avail able under law to the attor-
ney general or any other person authorized to bring an action under this
section.

8§ 2. Subdivision 10 of section 297 of the executive |law, as anended by
chapter 154 of the laws of 2022, is anmended to read as foll ows:

10. (a) In an action or proceeding at Ilaw wunder this section the
comm ssioner or the court shall award reasonable attorneys' fees and
costs in the action to a prevailing party claimng to be aggrieved by an
unl awful discrimnatory practice, except that attorneys' fees shall not
be awarded to the division, nor shall the division be liable to a
prevailing or substantially prevailing party for attorneys' fees, except
In a case in which the division is a party to the action or the proceed-
ing in the division's capacity as an enployer. Expert witness fees may
be awarded in the sane nmanner as attorneys' fees.

(b) In an action or proceeding at |law under this section or section
two hundred ninety-eight of this article, the comm ssioner or the court

may in its discretion award reasonabl e [attoerrey—s] attorneys' fees to
any prevailing [ e+—substantially—prevaiting—party] respondent or def end-

ant; provided, however, that a prevailing respondent or defendant in
order to recover such reasonabl e [ atterrey—s] attorneys' fees nmust nake
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a notion requesting such fees and show that the action or proceeding
brought was frivolous; and further provided that in a proceedi ng brought
in the division of human rights, the conm ssioner may only award [atto+—
pey—s] attorneys' fees to a prevailing respondent or defendant as part

of a final order after a public hearing held pursuant to subdivision

four .of this section. [Ln—ne—ease—shaLL—aLLeLney—s—iees—be—ama#ded—%e

dFvFs+en—s——eapae+%¥—as—an—eaneyep—] Expert W t ness fees nay be amarded
in the sane manner as [a#%e#ﬂey—si attorneys fees [ o—coses—ot—enploy—

] In order to find

the action or proceeding to be frivolous, the court or the conmi ssioner
must find in witing one or nore of the follow ng:

[(2>] (i) the action or proceeding was commenced, used or continued in
bad faith, solely to delay or prolong the resolution of the litigation
or to harass or maliciously injure another; or

[(3] (ii) the action or proceeding was comenced or continued in bad
faith without any reasonabl e basis and could not be supported by a good
faith argument for an extension, nodification or reversal of existing
law. If the action or proceeding was pronptly discontinued when the
party or attorney learned or should have |earned that the action or
proceedi ng | acked such a reasonabl e basis, the court may find that the
party or the attorney did not act in bad faith.

8 3. This act shall take effect on the thirtieth day after it shal
have becone a | aw



