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Introduced by M of A  EICHENSTEIN -- read once and referred to the
Conmi ttee on Education

AN ACT to anend the education law, in relation to the appointnent of
inpartial hearing officers to hear appeals of deterninations regarding
children w th handi cappi ng conditions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph c of subdivision 1 of section 4404 of the educa-
tion | aw, as anended by section 1 of chapter 583 of the |laws of 2007, is
anended to read as foll ows:

c. Individuals so appointed by a board of education or a state agency
shall be selected froma list of available inpartial hearing officers
who have successfully conpleted an inpartial hearing officer training
program conducted by the departnment according to a rotation selection
process prescribed in regulations of the conm ssioner. Individuals so
appoi nted shall not be an enployee of the state educational agency or
the local educational agency involved in the education or care of the
child, or of any public agency or a person having a personal or profes-
sional interest that conflicts wth the person's objectivity in the
hearing; nor may the inpartial hearing officer be an enpl oyee of a muni-
cipality in which the school district is |located or of any of its agen-
cies or instrunentalities; except that a city school district of a city
havi ng a popul ation of nore than one nmillion inhabitants shall be exenpt
from such regulations to the extent it nmaintains its rotationa
sel ection process in effect prior to July first, nineteen hundred nine-
ty-three. A record of proceedings before the inpartial hearing officer
shall be nmaintained and made available to the parties, and the hearing
shal |l be conducted in accordance with the regulations of the conmm ssion-
er. The board of education or trustees of the school district or the
state agency responsible for providing education to students with disa-
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bilities shall have the burden of proof, including the burden of persua-
sion and burden of production, in any such inpartial hearing, except
that a parent or person in parental relation seeking tuition reinburse-
ment for a wunilateral parental placenent shall have the burden of
persuasi on and burden of production on the appropriateness of such
pl acenent. The decision of the inpartial hearing officer shall be bind-
i ng upon both parties unless appealed to the state review officer. The

conm ssioner shall establish a departnent training program which shal
be conpleted to the satisfaction of the conm ssioner as a condition of
certification. Inpartial hearing officers shall have the qualifications

specified in subsection (f) of section fourteen hundred fifteen of title
twenty of the United States code, the inplenenting federal regulations
and the regulations of the comm ssioner. The conmi ssioner shall promul -
gate regulations to ensure that no individual enployed, controlled,

managed or supervised by a nunicipality or any departnent or agency
therein, shall serve as an inpartial hearing officer to preside over
hearings in or concerning a school district |ocated within that nunici-
pality, no individual enployed by a school district, school or program
serving students with disabilities placed by a school district commttee
on special education acts as an inpartial hearing officer and that no
i ndi vi dual enpl oyed by such schools or programs serves as an inpartia

hearing officer for two years following the term nation of such enpl oy-
ment. The conm ssioner shall pronul gate regul ations establishing proce-
dures for the suspension or revocation of inpartial hearing officer
certification for good cause. The conmi ssioner shall establish maxinmm
rates for the conpensation of inpartial hearing officers subject to the
approval of the director of the division of the budget.

8 2. Subdivision 1 of section 4404 of the education |aw, as amended by
section 2 of chapter 583 of the laws of 2007, is anended to read as
fol | ows:

1. If the recomendation of the committee on special education is not
acceptable to the parent or person in parental relationship of a
student, or if the conmttee or board of education or trustees fails to
make or effectuate such a recommendati on within such periods of time as
may be required by regulations of the conm ssioner, such parents or
persons in parental relationship shall notify the board of education of
this situation and the board shall appoint an inpartial hearing officer
to hear the appeal and make a determ nation within such period of tine
as the commissioner by regulation shall determ ne, provided that the
board of education or trustees shall offer the parent or person in
parental relationship the option of nediation pursuant to section
forty-four hundred four-a of this article as an alternative to an inpar-
tial hearing. Individuals so appointed by a board of education shall be
selected froma list of available hearing officers who have successfully
conpl eted a hearing officer training program conducted by the departnent
according to a rotation selection process prescribed in regulations of
t he commi ssioner; except that a city school district of a city having a
popul ation of nore than one nmllion inhabitants shall be exenpt from
such regulations to the extent it mmintains its rotational selection
process in effect prior to July first, nineteen hundred ninety-three.
| ndi vi dual s so appointed shall not be an enployee of the state educa-
tional agency or the |ocal educational agency involved in the education
or care of the child, or of any public agency or a person having a
personal or professional interest that conflicts wth the person's
objectivity in the hearing; nor may the inpartial hearing officer be an
enpl oyee of a nmunicipality in which the school district is |ocated or of
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any of its agencies or instrunentalities. A record of proceedi ngs before
the hearing officer shall be nmaintained and made available to the
parties. The board of education or trustees of the school district or
the state agency responsible for providing education to students with
disabilities shall have the burden of proof, including the burden of
persuasi on and burden of production, in any such inpartial hearing,
except that a parent or person in parental relation seeking tuition
rei mbursenent for a unilateral parental placenent shall have the burden
of persuasion and burden of production on the appropriateness of such
pl acement. The decision of the hearing officer shall be binding upon
both parties unless appealed to the state review officer. The conms-
sioner shall establish a departnment training programwhich shall be
conpleted to the satisfaction of the comrissioner as a condition of
certification. The conmm ssioner shall develop and inplenment a plan to
ensure that no individual enployed by a school district, school or
program serving students with disabilities placed by a school district
conmmittee on special education acts as an inpartial hearing officer,
t hat no individual enployed, controlled, managed or supervised by a
muni ci pality or any department or agency therein shall serve as an
inmpartial hearing officer to preside over hearings in or concerning a
school district |located within that nmunicipality and that no individua

enpl oyed by such schools or prograns serves as an inpartial hearing
officer for two years following the ternmination of such enploynent. Such
pl an shall be fully inplemented no later than July first, nineteen
hundred ni nety-si x. The conm ssioner shall promul gate regul ati ons est ab-
lishing procedures for the suspension or revocation of inpartial hearing
officer certification for good cause. The conmm ssioner shall establish
maxi mum rates for the conpensation of inpartial hearing officers subject
to the approval of the director of the division of the budget. The
comm ssioner shall pronulgate regulations establishing procedures and
timelines for expedited hearings in cases involving: (a) review of a
decision that a student with a disability's behavior was not a manifes-
tation of such student's disability, or (b) review of an interim alter-
nati ve educational setting or other placenent to the extent required
under federal law, or (c) a request by the school district for a deter-
mnation that maintaining the current educational placenment of the
student is substantially likely to result ininjury to the student or to
ot hers.

8§ 3. This act shall take effect inmediately; provided, however, that
the amendnents to paragraph c of subdivision 1 of section 4404 of the
education | aw nmade by section one of this act shall be subject to the
expiration and reversion of such subdivision pursuant to section 22 of
chapter 352 of the laws of 2005, as amended, when wupon such date the
provi sions of section two of this act shall take effect.




