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STATE OF NEW YORK

10543

| N ASSEMBLY

June 3, 2024

Introduced by COW TTEE ON RULES -- (at request of M of A. Braunstein)
-- read once and referred to the Committee on Cities

AN ACT to anmend the New York <city public works investment act, in
relation to authorizing the use of certain alternative project deliv-
ery nethods

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision (a) of section 2 of chapter 749 of the |laws of
2019, constituting the New York city public works investnment act, as
anended by section 4 of part AA of chapter 58 of the laws of 2022, is
relettered subdivision (a-1) and a new subdivision (a) is added to read
as foll ows:

(a) "Alternative project delivery contract"” shall nean any project
delivery nmethod authorized by this act, including design-build and
construction rmanager build, pursuant to which one or nore contracts for
the provision of design and construction services, or construction
managenent and construction services, are awarded through an open and
conpetitive method of procurenent.

8§ 2. Section 3 and section 6 of chapter 749 of the laws of 2019,
constituting the New York city public works investment act, are anended
to read as follows:

8 3. Any contract for a public work undertaken pursuant to a project
| abor agreenent in accordance with section 222 of the |abor |aw may be
[ a—desigh—buitd] an alternative project delivery contract in accordance
with this act.

8§ 6. Construction wth respect to each contract entered into by an
aut hori zed entity pursuant to this act shall be deemed a "public work"
to be perforned in accordance with the provisions of article 8 of the
| abor law, as well as subject to sections 200, 240, 241 and 242 of such
| aw and enforcenent of prevailing wage requiremnments pursuant to applica-
ble law or, for projects or public works receiving federal aid, applica-
ble federal requirenents for prevailing wage. Any contract entered into
pursuant to this act shall include a clause requiring the selected
design builder or construction manager builder to obligate every tier of
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contractor working on the public work to conply with the project |abor
agreenment referenced in section three of this act, and shall include
proj ect |abor agreenment conpliance nonitoring and enforcenent provisions
consistent with the applicable project |abor agreenent.

8 3. Subdivisions (c) and (d) of section 9 of chapter 749 of the |aws
of 2019, constituting the New York city public works investnent act, are
amended to read as foll ows:

(c) Enpl oyees of authorized entities using [desigh-buit+d] alternative
project delivery contracts serving in positions in newy created titles
shal |l be assigned to the appropriate bargaining unit. Nothing contained
in this act shall be construed to affect (1) the existing rights of
enpl oyees of such entities pursuant to an existing collective bargaining
agreenment, (2) the existing representational relationships anong enpl oy-
ee organi zations representing enpl oyees of such entities, or (3) the
bargai ning relationships between such entities and such enpl oyee organ-
i zati ons.

(d) Wthout Ilimting contractors' obligations under |[desiga-buitd]
alternative project delivery contracts to issue their own initial
certifications of substantial conpletion and final conpletion, public
enpl oyees of authorized entities shall review and determ ne whet her the
work performed by contractors is acceptable and has been performed in
accordance with the applicabl e [desighr-buitd] alternative project deliv-
ery contracts, and if such public enployees so determ ne, such public
enpl oyees shall accept contractors' substantial or final conpletion of
the public works as applicable. Performance by authorized entities of
any revi ew described in this subdivision shall not be construed to nodi-
fy or limt contractors' obligations to perform the work in strict
accordance with the applicable [ desighr-buitld] alternative project deliv-
ery contracts or the contractors' or any subcontractors' obligations or
liabilities under any |aw.

8§ 4. Chapter 749 of the laws of 2019, constituting the New York city
public works investnent act, is anended by adding a new section 13-a to
read as foll ows:

§ 13-a. (a) For purposes of this section

(1) "Construction nanager build" shall nean a project delivery nethod
whereby a construction nmanager:

(i) serves as part of a teamin conjunction with the owner in the
desi gn phase of the project;

(ii) under the oversight of the owner, acts as the single source of
responsibility to bid, select and hold construction contracts on behalf
of the owner during the construction phase; and

(iii) manages the construction project on behalf of the owner

(2) "Departnment" shall nean the New York city departnent of design and
construction.

(b) This section may only be applied to:

(1) Design-build contracts solicited by the departnent that have an
estimated cost of not less than ten nmillion dollars, are undertaken
pursuant to a project |abor agreenent in accordance with section 222 of
the | abor law and in connection with a project that is primarily rel ated
to:

(i) water or sewer infrastructure, and prinmarily consists of the
replacenent of existing, or installation of new, water mains or sewers
or the installation of assets to nmanage stormmvater flow, or a conbina-
tion of the foregoing; or
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(ii) coastal resiliency, and primarily consists of flood walls,
deployable gates, the relocation or protection of existing infrastruc-
ture fromflooding, or a conbination of the foregoing; or

(2) Construction manager build contracts solicited by the depart nent
that have an estimated cost of not less than five nmllion dollars, are
undertaken pursuant to a project |abor agreenent in accordance with
section 222 of the |labor law and in connection with a project for the
construction or renovation of a cultural institution |located on publicly
owned real property on behalf of the New York city departnent of
cultural affairs or a public library in the city of New York

(c) Notwi thstanding any general, special, or local law, rule, or regu-
lation to the contrary, a contractor selected by the departnent to enter
into a construction manager build contract pursuant to this section
shall be selected through the tws-step nethod described in subdivision
(a) of section four of this act. The departnment may use the types of
contracts identified in subdivision (b) of section four of this act for
contracts procured using the construction manager build delivery nethod.

(d) Where the departnent determines in witing that it is in the best
interest of the public to solicit proposals using the design-build
contract delivery nethod in connection with a project that neets the
criteria set forth in paragraph one of subdivision (b) of this section
w thout generating a list pursuant to the process set forth in paragraph
one of subdivision (a) of section four of this act, the departnent shal
rel ease, evaluate and score a request for proposals pursuant to the
procedure set forth in subdivision (e) of this section. To the extent
consistent with applicable federal law, the departnment shall consider,
when soliciting proposals and awarding any contract pursuant to this
section, the participation of (i) entities that are certified as nminori -
ty- or wonen-owned business enterprises pursuant to article fifteen-A of
the executive law, or certified pursuant to local law as mnority- or
wonen- owned business enterprises, and (ii) small business concerns iden-
tified pursuant to subdivision (b) of section one hundred thirty-nine-g
of the state finance law. In addition, nothing in this section shall be
deened to supersede any pre-qualification guidelines or requirenents
ot herwi se authorized by [aw for the departnent.

(e) The request for proposals shall set forth the public work's scope
of work, and other requirenents, as deternined by the departnent. which
may include separate goals for work under the contract to be perforned
by businesses certified as mnority- or wonen-owned business enterprises
pursuant to article fifteen-A of the executive law or certified pursuant
to local law as mnminority- or wonen-owned business enterprises. The
request for proposals shall also specify the criteria to be used to
evaluate the responses and the relative weight of each of such criteria.
Such criteria shall include the proposal's cost, the quality of the
proposal's solution, the qualifications and experience of the proposer
and other factors deened pertinent by the departnent, which may include,
but shall not be limted to, the proposal's manner and schedul e of
project inplenentation, the proposer's ability to conplete the work in a
tinely and satisfactory mnmanner, maintenance costs of the conpleted
public work, naintenance of traffic approach, and community inpact. A
contract awarded pursuant to this section shall be awarded to a respon-
sive and responsible proposer, which, in consideration of these and
other specified criteria deened pertinent, offers the best value, as
deternm ned by the departnent. The departnent may engage in negotiations
or other discussions wth all qualified proposers that have expressed

interest in response to the request for proposals released pursuant to
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subdi vision (d) of this section, provided that such departnent naintains
a witten record of the conduct of negotiations or discussions and the
basis for every deternmnation to continue or suspend negotiations, and,
provided, further, that if such departnent determ nes for a particular
contract or for a particular type of contract that it is in the best
interest of the public to negotiate or enter into discussions with fewer

proposers, it shall make such a determnation in witing. If such
departnent enters into such negotiations, such departnment shall allow
all proposers to revise their proposals upon conclusion of negotiations,
and shall evaluate any such revised proposals using the criteria

included in the request for proposals. The request for proposals shal

include a statenent that proposers shall designate in witing those
portions of the proposal that contain trade secrets or other proprietary
information that are to remain confidential; that the material desig-
nated as confidential shall be readily separable fromthe proposal

Nothing in this section shall be construed to prohibit the authorized
entity from negotiating final contract ternms and conditions including
cost. Al proposals submitted shall be scored according to the criteria

listed in the request for proposals and such final scores shall be
published on the authorized entity's website after registration of such
contract or the date upon which such contract may be inplenented, if

registration requirenents do not apply.

(f) The reporting requirenent set forth in section thirteen of this
act shall apply to contracts procured pursuant to this section, provided
that the requirenent that such report include a list of responding enti-
ties shall not apply to any contract where no such list was generated.
Such report shall include a description of the scope of work for each
project, whether the project used the design-build or construction
nmanager build nethod as described in subdivision (b) of this section,
the percentage of alternative project delivery contracts that wused the
net hods described in subdivision (b) of this section, the type of
contract described in subdivision (b) of section four of this act that
was used to procure the project, information regarding the tota
contract price upon contract award, the total contract price upon final
conpletion of the project, the departnment's initial projected estimte
of the cost of the project and the participation rate of and total
dollar value of nonies paid to mnority- and wonen- owned business enter-
prises and smmll business concerns under alternative project delivery
contracts.

§ 5. Section 14 of chapter 749 of the laws of 2019, «constituting the
New York city public works investnment act, as anended by section 4 of
part AA of chapter 58 of the laws of 2022, is anended to read as
foll ows:

8 14. This act shall take effect imediately and shall expire and be
deened repeal ed eight years after such date, provided that, public works
with requests for qualifications or requests for proposals issued prior
to such repeal shall be permitted to continue under this act notwth-
st andi ng such repeal

§ 6. This act shall take effect imedi ately; provided, however, that
this act shall not apply to any public work for which a request for
proposal s was issued prior to the date on which this act takes effect;
and provided further, however, that the anmendnents to chapter 749 of the
laws of 2019 nmde by sections one through four of this act shall not
af fect the expiration and repeal of such chapter and shall be deened
repeal ed therew th.




