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STATE OF NEW YORK

9901

| N SENATE

Sept enber 6, 2024

Introduced by Sen. RIVERA -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anmend the social services law, in relation to the |licensure of
fiscal internediaries, and to repeal certain provisions of such |aw
relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph (i) of paragraph (a) of subdivision 4-a of
section 365-f of the social services |aw, as anended by section 1 of
part HH of chapter 57 of the laws of 2024, is anended to read as
fol | ows:

(i) "[Statew-de—iiseal] Fiscal internediary" neans an entity that
provides fiscal internmediary services and has a contract for providing
such services with [+he] .

(A) a local departnent of social services:

(B) a health [and—is—selectedthrough] maintenance organi zation certi-

fied pursuant to article forty-four of the [proecterhrt—process
descri-bed—i-A—paragraph—~b)] public health law or

(C) an accountable care organization certified pursuant to article
twenty-nine-E of [this—subdivision] the public health law, or an inte-
grated delivery systemthat is conposed prinmarily of health care provid-
ers and recognized by the departnent as a performng provider system
under the delivery systemreformincentive paynent program

8 2. Subparagraphs (ii-a), (ii-b), and (ii-c) of paragraph (a) and
paragraph (b) of subdivision 4-a of section 365-f of the social services
| aw are REPEALED.

8§ 3. Paragraph (c) of subdivision 4-a of section 365-f of the social
services law, as added by section 1-a of part K of chapter 57 of the
| aws of 2018 and relettered by section 2 of part G of chapter 57 of the
laws of 2019, subparagraph (i) as anended by section 5 of part G of
chapter 57 of the laws of 2019, is relettered paragraph (b) and anended
and two new paragraphs (c) and (d) are added to read as foll ows:

(b) (i) The conmissioner shall require [a] each fiscal internediary,
including but not limted to fiscal internediaries that contract with a

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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managed care program as defined by paragraph (c) of subdivision one of
section three hundred sixty-four-j of this article, or an accountable
care organi zation certified pursuant to article twenty-nine-E of the
public health law, to report annually on:

(A) the direct care and administrative costs of personal assistance
services as accounted for by the fiscal internediary;

(B) the nunber of nenbers serviced;

(C) the fiscal internediary's service area;

(D) the nunber of personal assistants enployed by consuners, including
the nunber of hours worked by each such personal assistant, and period
of enploynent in personal care of each such personal assistant, and each
such personal assistant's relationship with the consuner;

(E) the nunber of authorized hours per consuner serviced;

(F) the nunber of hours of service billed per consuner;

(G the self-directing status of the consuner; and

(H) any other information, as determ ned by the conm ssioner.

(ii) The departnent shall specify the format of such reports, deter-
m ne the type and anmount of information to be submtted, and require the
subm ssion of supporting docunmentation, provided, however, that the
departnent shall provide no Iless than ninety cal endar days' notice
before such reports are due

[ (iii) If the departnment deternmines that the [eest] report
submitted by a provider is inaccurate or inconplete, the departnent
shall notify the provider in witing and advise the provider of the
correction or additional information that the provider nust submt. The
provi der nmust submit the corrected or additional information wthin
thirty calendar days fromthe date the provider receives the notice

[6-+] (iv) The departnent shall grant a provider an additional thir-
ty calendar days to subnit the original, corrected or additional [eest]
report when the provider, prior to the date the report is due, submits a
witten request to the departnment for an extension and establishes to
the departnent's satisfaction that the provider cannot submit the report
by the date due for reasons beyond the provider's control.

[6~4] (v) Al reports shall be certified by the owner, adm nistrator
chief executive officer, or public official responsible for the opera-
tion of the provider. The [eest] report [fe+s shall include a certif-
ication form which shall specify who nmust certify the report.

(c) (i) On and after April first, two thousand twenty-six, no entity
shall provide, directly or through contract, fiscal i nternediary
services wthout a license as a fiscal internediary issued by the
conm ssioner in accordance with this subdivision. The comr ssSioner nay
grant an entity that has filed for licensure prior to such date tenpo-
rary authority to continue operating as a fiscal internediary pending
such entity's application review and a final determnation by the
conm ssioner. The conmi ssioner shall make requlations and i ssue gui dance
to ensure the orderly transition of consuners and personal care assist-
ants that are receiving fiscal internediary services froma fiscal
internediary that will not be licensed on or after April 1, 2026. Such
regulations and guidance may, at the comni ssioner's discretion, include
aut horization for a fiscal internediary that is not licensed to continue
operating on a tenporary basis as consuners and personal care assistants
transition to a licensed fiscal internediary.

(ii) An application for licensure as a fiscal internediary., and such
other forns and infornation as prescribed by the conm ssioner, shall be
filed with the commi ssioner. The comm ssioner shall not approve an
application for licensure unless such commi ssioner is satisfied regard-
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ing the character, conpetence, and standing in the conmmunity of the
applicant's incorporators, directors, sponsors, stockholders, or opera-
tors and finds that the personnel, rules, consuner contracts or agree-
nents, and fiscal internediary services are fit and adequate.

(iii) In deternmining character and conpetence pursuant to subparagraph
(ii) of this paragraph. the conm ssioner shall consider, but shall not
be limted to, the follow ng factors:

(A) historical conpliance with subm ssion of cost reports;

B) denonstrated cultural and | anguage conpetencies specific to the
popul ati on of consuners and those of the avail able workforce;

(C) denobnstrated ability to conply with electronic visit verification
requirenents; and

(D) denonstrated conpliance with all applicable federal and state | aws
and reqgul ati ons.

(iv) As a condition of participation in the state's nedical assistance
program and licensure, no fiscal internediary shall engage in advertis-

ing unless in accordance with regulations pronul gated by the conm ssion-

er. For the purposes of this subparagraph, "advertisenent" shall nean
any material produced in any nediumthat can reasonably be interpreted
as intended to market a fiscal internediary's services to nedical
assi stance recipients.

(v) Fiscal internediaries granted licensure under this subdivision
shall conply wth all rules and requlations., as determ ned by the

comm ssioner. Failure to conply with this section shall result in the
inposition of penalties, reduction of rates, or actions involving the
license, as the conm ssioner deens appropriate.

(vi) The conm ssioner shall charge applicants for licensure as a
fiscal internediary a one-tine application fee of ten thousand dollars.

(d) (i) The departnent shall establish and maintain a personal assist-
ant reqgistry for personal assistants enployed by each consuner under the
program The departnent shall determ ne the nethod of registration and
the docunentation required to register. The departnent shall assess no
fee or charge for such registration.

(ii) 1t shall be the responsibility of each fiscal internediary that
is granted licensure under this subdivision to register with the depart -
nent each personal assistant that is enployed by each consuner under the
progr am

(iii) Such registry shall be kept confidential and shall not be avail-
able to the public. The departnment shall utilize such registry to aid in
the oversight of the program and fraud and abuse investigations.

8 4. Subdivision 4-a-1 of section 365-f of the social services law is
REPEALED

8 5. Subdivision 4-b of section 365-f of the social services |law, as
anended by section 5 of part HH of chapter 57 of the laws of 2024, is
anended to read as foll ows:

4-b. Actions involving the [+egist+ration] Licensure of a fiscal inter-
nmedi ary.

(a) A fiscal internediary's |[regist+ation] |icense may be revoked,
suspended, limted, or annulled by the comm ssioner upon [ihirty—days—

! i i ! ! —++] the [ecomm-ssioner—iinds]
comm ssioner's receipt of proof that the fiscal intermediary has failed
to comply with the provisions of subdivision four-a of this section or
regul ati ons promul gat ed her eunder

(b) [Fre—corm-ssioner] No such license shall be revoked, suspended
limted, annulled, or denied pursuant to paragraph (a) of this subdivi-
sion without a hearing. However, a license may [+ssue—orders]| be tenpo-
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rarily suspended or linmted without a hearing for a period not in excess
of forty-five days wupon witten notice to the fiscal internediary
following a finding by the departnent that the public health or safety
is in imrinent danger. Such period nmay be renewed for up to two addi -
tional periods not exceeding thirty days, respectively, upon witten
notice, including an opportunity to subnmit evidence and [take—ether

acti-ons—as—necessary] witten argunent in opposition to the renewal, and
[ approprHate] a continued finding pursuant to [prehibit—and—prevent—the
g e 1 - ; , I ) : iy

this paragraph.

(c) The conmi ssioner shall fix a tinme and place for the hearinag. A
copy of the charges, together with the notice of the tine and place of
the hearing, shall be served in person or nailed by registered or certi-
fied mil to the fiscal internediary at |east twenty-one days prior to
the date fixed for the hearing. The fiscal internediary shall file with
the departnent a witten answer to the charges at least ten days prior
to the date fixed for the hearing.

(d) Al orders or deternmnations wunder this subdivision shall be
subject to review as provided in article seventy-eight of the «civil
practice | aw and rul es.

8 6. Subdivision 4-c of section 365-f of the social services |aw, as
added by section 6 of part G of chapter 57 of the laws of 2019, is
anmended to read as foll ows:

4-c. (@) The comm ssioner shall convene and chair a stakehol der work-

group pertaining to fiscal intermediary services and the needs of
CONsumners. The workgroup shall consist of, at a mninmum represen-
tatives of service centers for independent [living; statewi de associ-

ations of fiscal internediaries; representatives of managed care enti-
ties under article forty-four of the public health law and | ocal social
service districts; consuners or representatives of such consuners; and
representatives of advocacy groups representing consunmers of services
under this section. The workgroup shall be established no |ater than My
fifteenth, two thousand [nLne%een] twenty-five

(b) The wor kgroup shal

(i) identify and develop best practices pertaining to the delivery of

fiscal intermediary services; [#nferm—the—eriteria—Ffor—uduse—by—the
departnent—tor—the—selecti-on]

(ii) analyze trends on authorization of [enL+L+es—ande¢—sabd+¥+s+en
Fot—a—et—thissecti-oh—identity—whether] services [difde—Tteor——ecertain
eensune#s—4yuﬂ under [MhaL—G+FGHH3LanGeS——+ﬂiQLH¥GL+LQL+G—#H—FQLGL#GH
te] the [dey
Lhe——depa#%nen#] progran1to [de¥eLep—LLans+L+en—pLans—Le#—sensane#s—Lha%
may—need] deternmine whether authorized hours are consistent with the
plan of care and assessnent;

(iii) analyze key indices or netrics under the program conpared to
[ +ansitioen] personal care services delivered through licensed hone care
agenci es; and

(iv) issue reconmendations for areas of potential inprovenent or chal-
| enges relating to [anether—iscal—ntermediary] access, delivery, qual-
ity, outcones, administrative costs, efficiencies, cost savings, and
other inpacts on enrollees that may result fromthe inplenentation of
any such recomrendations, including how such recommendati ons may i npact
enrollees' ability to self-direct such enrollees' own services.

(c) No later than Decenber first, tw thousand twenty-five, and annu-
ally thereafter, the workgroup shall report on its findings and recom
nendations to the commssioner, the speaker of the assenbly, and the
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tenporary president of the senate. The comm ssioner shall gather and
disclose such data contained in such annual reports as the workgroup
nenbers or the conm ssioner deternines necessary to facilitate the
efforts of the workgroup

8 7. Subdivision 5 of section 365-f of the social service lawis
anended by addi ng a new paragraph (c) to read as foll ows:

(c) (i) Notwithstanding any other provision of law, the conm ssioner
is authorized to promulgate regulations regarding mninumtraining
requirenents for personal assistants. Such training requirenents shal
neet a curriculumdeternined by the comn ssioner and shall, at a mni-
num provide basic core know edge and skills that personal assistants
need to learn and understand to effectively and safely provide care to
consuners. Such training shall take into account certain criteria,
including but not linmted to the relationship of the personal assistant
to the consuner, the level of care that the consuner needs and that the
personal assistant wll provide, and any certifications that the
personal assistant holds. The training nmay vary in conpetencies and
m ni mum requi red hours based on such criteria.

(ii) Such training nay be delivered through an organization or inde-
pendent contractor, free of charge to the personal assistant, and
conducted in person or in a virtual environnent. Fiscal internediaries
shall certify, in a manner deternined by the comm ssioner, that persona
assistants providing services to enrollees have conpleted such required
training.

(iii) The conm ssioner shall develop regulations to waive such train-
ing requirenents for certain individuals who have already attained such

requisite training through appropriate licensure, registration, or
certification in connection to another healthcare, as determ ned by the
comm ssioner. Such individuals shall still be registered as persona

care assistants with the departnent pursuant to subdivision four-a of
this section.

8§ 8. Section 365-f of the social services law is amended by adding a
new subdi vision 5-a to read as foll ows:

5-a. (a) To ensure conpliance with this section, the conptroller shal
have the authority to review contracts entered into by fiscal interne-
diaries and any entity subject to the provisions of this section to
ensure that services and paynents under this section are being provided
in conpliance with state and federal law. The conptroller, in consulta-
tion with the Medicaid fraud control unit, nay develop and pronulgate a
process to ensure such audits conply with state and federal law. In the
event that the conptroller finds evidence that fiscal internediaries or
any entity subject to the provisions of this section are acting in an
unl awf ul manner, the comrissioner wll refer such instances to the
departnment and the Medicaid fraud control unit for enforcenent. If the
departnent or the Medicaid fraud control unit chooses not to pursue
action related to this referral, the departnent or the Medicaid fraud
control unit shall informthe conptroller's office, in witing, as to
the reasons why. Such reports, and the departnment's responses, shall be
made publicly available on the conptroller's website.

(b) Fiscal internediaries and any other entity subject to the
provisions of this section shall be subject to the provisions of section
one hundred forty-five-b of this chapter, section three hundred sixty-
six-b of this article, and article thirteen of the state finance | aw

8§ 9. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnent shall not affect,




~NOoO O~ WNPRE

S. 9901 6

inpair, or invalidate the renainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
of part thereof directly involved in the controversy on which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act wuld have been enacted even if such
invalid provisions had not been included herein.

8 10. This act shall take effect inmmedi ately.



