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STATE OF NEW YORK

9672
| N SENATE
May 16, 2024

Introduced by Sen. GQANARIS -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Internet and Technol ogy

AN ACT to anmend the executive law, in relation to reformng the comm s-
sion on forensic science; and to amend the executive |law and the
adm ni strative code of the city of New York, in relation to nmaking
conform ng changes; and to repeal certain provisions of the executive
law, relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 2, 4 and 8 of section 995 of the executive
| aw, as added by chapter 737 of the laws of 1994 and subdivision 1 as
amended by chapter 209 of the laws of 2021, are anended to read as
fol | ows:

1. [ Fer—puiposes—oi—general—torensic—ahalysis—theteorm “"forensi-¢]
"Forensic |aboratory" shall nmean any agency, section of any agency, or
| aboratory operated by [the—state—or—unit—of—|local—governrent] or
contracted with, a state or local law enforcenent unit, inclusive of but
not limted to sheriffs' offices, police departnents, district attor-
ney's offices and probation departnents, that perforns forensic testing
on evidence in a crinmnal investigation or proceeding or for purposes of
i dentification.

Horensi-e—DbNA] ForenS|c testlng shaII mean any test or exam nation

that enpl oys techni ques to exam ne [ deexy-bonrdcteic—acid—{DNAy—derived
from—the—huran—body] physical, chemcal, digital, or bionmetric proper-

ties of evidence or data for the purpose of [ provi-ding—iniorration—to
reselve—i-ssues—of—-dentification] determ ning the connection of evidence

or data to a crimnal action or to resolve issues of identity pertaining
to crimnal investigations or surveillance, provided, however that the
use of nobile forensic digital tools to extract data from cel |l phones and

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
LBD15636- 03- 4
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conputers by a police agency shall not be subject to the provisions of
this article. Regul ati on pursuant to this article shall not include
deoxyribonucleic acid (DNA) testing on materials derived fromthe hunman
body pursuant to title five of article five of the public health [ aw for
the purpose of determning a person's genetic disease or nedical condi-
tion and shall not include a | aboratory operated by the federal govern-
nment .

4. "Blind external proficiency testing" neans a test [sample] that [is
ppesenked] appears to [a] the forenS|c [Labe#a%e#y—ie#—ie#ens#e—DNA
FnveL¥e—#eH%+ne—e¥+denee—sHbn+%%ed—Le#—ie#ens+e—£»wv$es%+ng] analysts to
involve routine evidence. The purpose of such a test is to evaluate the
forensic anal ystsZA performance against pre-existing criteria.

8. "DNA record" nmeans DNA identification information prepared by a
forensic [DBNA] laboratory and stored in the state DNA identification
i ndex for purposes of establishing identification in connection with | aw
enforcenment investigations or supporting statistical interpretation of
the results of DNA analysis. A DNA record is [the—objectiveformof] the
results of a DNA anal ysis sanple.

8 2. Subdivision 9 of section 995 of the executive |aw is REPEALED and
subdi vision 10 is renunbered subdivi sion 9.

8§ 3. Section 995 of the executive |aw is anmended by addi ng seven new
subdi visions 10, 11, 12, 13, 14, 15 and 16 to read as foll ows:

10. "Forensic analyst" nmeans a person who on behalf of a forensic
| aboratory technically reviews or perforns a forensic analysis or draws
conclusions fromor interprets a forensic report or forensic test.

11. "H gh-risk systent neans a system or device deployed by a forensic
| aboratory whose failure could lead to serious adverse conseguences
including incarceration, deprivation of liberty, or loss of life.

12. "Scientific advisory conmmittee" neans the committee established
pursuant to paragraph (a) of subdivision twelve of section nine hundred
ninety-five-a of this article.

13. "Social justice, ethics, and equity assessnment comrittee" neans
the commttee established pursuant to paragraph (b) of subdivision
twel ve of section nine hundred ninety-five-a of this article.

14. "Forensic analyst license advisory comrmittee" neans the committee
establ i shed pursuant to paragraph (c) of subdivision twelve of section
nine hundred ninety-five-a of this article.

15. "Technol ogi st" neans a person with experience performng independ-
ent, third-party verification and validation of a high-risk system and
publishing the results of that independent testing.

16. "Executive session" shall nean that portion of a neeting not open
to the general public, in accordance with section one hundred two of the
public officers | aw

8 4. Section 995-a of the executive law is REPEALED and a new section
995-a is added to read as foll ows:

8 995-a. Conmi ssion on forensic science. 1. There is hereby created
in the executive departnent, the conmm ssion on forensic science, as an
i ndependent agency of the state. The commission shall consist of the
follow ng nine nenbers:

(a) one nenber who has expertise in the field of forensic science and
wor ks outside of New York whomthe governor selects by application. The
nenber shall have a degree in a field relevant to forensic science.
Expertise in forensic science shall be evidenced by, but not limted to,
participation in national forensic science conferences, forensic science
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publications, lecturing, or receipt of awards in the field of forensic
sci ence;

(b) one nenber shall be a prosecuting attorney that the majority | ead-
er of the senate selects froma list of five nanes subnitted by the
district attorney's association of New York;

(c) one nenber shall be a crimnal defense attorney that the speaker
of the assenbly selects froma list of five nanes jointly submtted by
the New York state association of crimnal defense |lawers and New York
state defenders associ ation;

(d) one nenber shall be a faculty nenber or staff nenber of public or
private university who is a technologist as defined under subdivision
fifteen of section nine hundred ninety-five of this article that the New
York state chief privacy officer or their designee fromthe New York
office of infornmation technol ogy services selects by application;

(e) one nmenber shall be a faculty nenber or staff nenber of a public
or private university who specializes in clinical |aboratory science
that the attorney general or their designee selects by application;

(f) one nenber shall be a faculty nenber or staff nenber of a public
or private university who specializes in statistics that the chancell or
of the city university of New York selects froma list of nanes subnit-
ted by application;

(g) one nenber shall be a faculty nmenber or staff nenber of a public
or private university who analyzes or researches the ethical, |egal
social, and justice inplications of scientific nmethods and technol ogi es
that the chancellor of the state university of New York selects by
application. The nenber's input should be guided by previous experience
with research on science and technology fromethical, enpirical, or
technical perspectives that consider privacy, civil liberties, and
social disparities;

(h) one nenber shall be a faculty nmenber or staff nmenber of a public
or private university who specializes in racial justice that the chan-
cellor of the city university of New York selects by application; and

(i) one nenber shall be a faculty nmenber or staff nenber of a public
or private university who researches in cognitive bias that the chancel -
lor of the state university of New York selects by application

2. No nenber appointed pursuant to paragraph (a), (d), (e), (f), (q9).
(h), or (i) of subdivision one of this section shall have nor previously
have had prinmary duties in investigation. apprehension., detention or
prosecution of individuals suspected of crimnal offenses.

3. Each nenber shall be appointed to serve a three-year term The
ternms expire on Decenber thirty-first of:

(a) two thousand twenty-four and every three years thereafter, for a
nmenber appoi nted under paragraph (a), (d), or (g) of subdivision one of
this section; and

(b) two thousand twenty-five and every three years thereafter, for a
nmenber appoi nted under paragraph (b), (e), or (h) of subdivision one of
this section; and

(c) two thousand twenty-six and every three years thereafter, for a

nmenber appoi nted under paragraph (c f or (i) of subdivision one of
this section.
4. Any nenber chosen to fill a vacancy created otherwi se than by expi -

ration of term shall be appointed pursuant to subdivision one of this
section for the unexpired termof the nenber such person is to succeed.
Any such vacancy shall be filled within ninety days in the sane nanner
as the original appointnent.




O©Coo~NoOO~wWNE

S. 9672 4

5. The conmission by majority vote shall elect a chairperson from
anong its nenbers for a termof three years. The termof the chair of
the conmi ssion may not exceed the chair's termlinit as a nenber of the
conm ssion. Any vacancy shall be filled within thirty days in the sane
naenner .

6. The commission shall neet at least six tinmes each year in public
session and nry establish its own rules and procedures concerning the
conduct of its neetings and other affairs. Those rules and procedures,
however, must prioritize public access to informtion and transparency.

7. The nine nenbers of the conmission shall be the only voting
nenbers. A mmjority of the whole nunber of nenbers shall constitute a
quorum and not less than a majority of the whole nunber may perform and
exercise the power, authority, or duties of the comm ssion.

8. Every neeting of the conmmission or its conmttees shall be open to
the general public, except that an executive session of such body may be
called and business transacted solely for the purposes enunerated in
article seven of the public officers aw. Notw thstanding the provisions
of article seven of the public officers law, a supernmjority vote of six
of the nine nenbers, taken in an open neeting pursuant to a notion iden-
tifying the general area or areas of the subject or subjects to be
considered, is required to conduct an executive session. A notion for
entry into an executive session nust provide sufficient detail to enable
the public to know whether an executive session is appropriate. The
provision allowing a public body to neet in an executive session to
di scuss personnel matters is intended to protect the privacy of a
particul ar person or person, not to shield policy or systenmic issues
frompublic discussion.

9. Al the records and underlying docunents of the conmni ssion., except
for those records and docunents specifically designated by a supernmnjor-
ity vote of the conm ssion as subject to executive session as provided
in subdivision eight of this section, and all non-conformty reports and
non-conformty records, with forensic analysts' nanmes redacted, shall be
prominently displayed on the honepage of the conmission's website or be
made available to any menber of the public who files a sinple request in
witing or by enmil to the conm ssion. Unredacted non-conformty
reports and records containing the nanes of the forensic analysts
involved shall also be made available to any nenber of the public who
files a sinple request in witing or by email to the comm ssion

10. No nenber of the comm ssion shall have a financial or ownership
interest in any formof enterprise that profits fromthe use, continued
use or general acceptance of a forensic testing nmethod that is subject
to the commission's duties and powers. Unless enploynent results in such
financial or ownership interest or results in disqualification pursuant
to subdivision two of this section, no nenber of the comm ssion shall be
disqualified fromholding any public office or enploynent, nor shall any
nenber forfeit any such office or enploynent, by reason of such persons
appoi nt rent _under this section, and nenbers of the conmm ssion shall not
be required to take and file oaths of office before serving on the
conm ssion. In the event that a nenber of the comn ssion does not neet
these requirenents, the nenber shall resign their role on the conm ssion
or a mjority of the nenbers of the comrmission nay vote to renove a
nenber fromthe conm ssion.

11. Menbers of the conm ssion shall receive no conpensation for their
services but shall be allowed their actual and necessary expenses
incurred in the performance of their functions under this section.
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12. There shall be three pernanent advisory conmmttees to the conm s-
sion, as foll ows:

(a) A scientific advisory committee, which will be nade up of nine
nenbers., including its chair, and shall consist of four research scien-
tists from a scientific discipline outside of the field of forensics;
one legal scholar; and two forensic science researchers or two forensic
analysts. At least one nenber shall be a scientist having experience in
the areas of |aboratory standards or quality assurance regulation and
nonitoring and at least one nenber shall have expertise in forensic
bi ology, one in forensic chenistry, one in forensic toxicology, and one
in a pattern-matching discipline.

(i) (1) The first person to chair the comrittee shall be selected by
the nmenbers of the commission froma list of five nonminees or applicants
submtted by the conm ssioners. The subsequent person to chair shall be
selected from the nenbership of the scientific advisory commttee and.
as necessary, the comm ssion may select a new conmmttee chairperson in
the sane manner as the original appointnent.

(2) The chairperson shall serve in the role for a three-year term Any
chairperson chosen to fill a vacancy created otherw se than by expira-
tion of termshall be selected by nenbership for the unexpired term of
the nenber they are to succeed. A nenber nay serve no nore than two
terns as chair.

(ii) (1) The first chairperson of the commttee shall appoint eight
nenbers, selected by application, five of whom nust be a faculty nenber
or staff nenber of a public or private wuniversity. The chairperson's
nenbership selections shall require confirmation by a majority vote of
the conm ssion nenbers. The subsequent nenbers shall be selected by the
then-serving chairperson and confirned by a majority vote of the conm s-
sion nenbers.

(2) ©Menbers of the committee shall serve three-year terns, which wll
have staggered terns of office such that one-third of the nenberships
termse will expire each year and the succeeding nenbers will have a term
of three years and be subject to the conditions of service specified in
subdivisions ten and eleven of this section. A conmttee nmenber may not
serve nore than two terns.

(b) A social justice, ethics and equity assessnent committee, which
will be nmade up of nine nenbers, including its chairperson, and shal
consi st of nenbers with expertise in equity and equity inpact assess-
nents, civil rights, inplicit bias, police accountability or legitinacy,
and racial justice and history. At |east one nenber nust have expertise
in algorithm bias detection and mtigation. At |east two nmenbers nust be
fromorgani zations or community groups representing people inpacted by
the crimnal justice system

(i) The chairperson of the social justice, ethics and equity assess-
nent conmmittee shall be the conmi ssioner selected pursuant to paragraph
(h) of subdivision one of this section.

(ii) (1) The chairperson of the conmittee shall appoint eight nenbers.
selected by application. In selecting nenbers of the committee, the
chair shall take into consideration the statewi de geographic diversity
of the nmenbership. The chairperson's nenbership selections shall require
confirmation by a majority vote of the conmmi ssion nenbers.

(2) WMenbers of the conmmittee shall serve for three-year terns, which
will have staggered terns of office such that one-third of the nenber-
ships' terns will expire each year and the succeeding nenbers will have
a termof three years and be subject to the conditions of service speci-
fied in subdivisions ten and el even of this section, except that nenbers
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of the commttee, excluding the chairperson of the comittee, shal
receive a fixed vyearly stipend for their tinme. A committee nenber may
not serve nore than two terns. A vacancy on the advisory committee is
filled by appointing a nenber in the sane manner as the original
appointnment to serve for the unexpired portion of the term

(c) Aforensic analyst license advisory committee, whose nenbership
shall consist of nine nenbers as follows: one prosecuting attorney
selected by the District Attorneys Association of New York; one defense
attorney jointly selected by the New York State Association of Crim nal
Def ense Lawers and New York State Defenders Association; and seven
nenbers selected by the scientific advisory comiittee.

(i) (1) The first person to serve as the presiding officer will be
selected by the nenbers of the conmmission froma list of five nominees
or applicants submtted by the scientific advisory commttee. The subse-
quent person to serve as the presiding officer shall be selected from
the nenbership of the forensic analyst license advisory conmttee and,
as necessar the conm ssion may select a new committee presiding offi-
cer in the same manner as the original appointnent.

(2) The presiding officer shall serve in that role for a three-year
term Any presiding officer chosen to fill a vacancy created otherw se
than by expiration of termshall be selected by nenbership for the unex-
pired termof the nenber they are to succeed. A nenber nay serve no nore
than two terns as presiding officer.

(ii) (1) Al nenbership selections nust be confirned by a majority
vote of the conmmission nenbers. In selecting the license advisory
conmttee nenbers, the conmssion and scientific advisory committee
shall consider experience and expertise in forensic biology, toxicology.
forensic chenmistry, firearns and toolmarks, trace, fingerprints, digital
forensics, statistics, cognitive bias, and ethics.

(2) The nmenbers shall serve three-year terns that begin with the first
commttee neeting. Menbers' terns of office will be staggered such that
one-third of the nmenberships’' ternms wll expire each year and the
succeeding nenbers wll have a termof three years. A nenber nay not
serve nore than two consecutive terns and will be subject to the condi-
tions of service specified in subdivisions ten and eleven of this
section. A vacancy on the committee shall be filled by appointing a
nenber in the sane nmanner as the original appointnent to serve for the
unexpired portion of the term

13. The conmi ssion on forensic science shall have ultimate, final
decision-nmaking authority wth respect to recommendations fromthe
comttees established pursuant to this section. In exercising this

authority, the conmission shall have the right to accept or reject in
whole or in part any and all reconmendations or issue a different deci-
sion from that which a comittee reconmends. Acceptance of a committee
reconmmendation shall require a nmpjority vote of the commi ssion nenbers.
Rejection in whole or in part of a commttee's recommendati on or issu-
ance of a different decision from that which a conmttee recomends
shall require a two-thirds vote of the comm ssion nenbers. The conm s-
sion's reasons for either accepting or rejecting a conmttee reconmenda-
tion or issuing a different decision fromthat which a conmttee recont
nends shall be publicly reported in witing on the conmmission's website.

8§ 5. The executive lawis anended by adding a new section 995-aa to
read as foll ows:

8 995-aa. Permanent advisory conmittees to the comrmission. 1. (a) The
scientific advisory commttee established pursuant to section nine
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hundred ninety-five-a of this article shall neet six tinmes per year at
m ni rum and serve as advisors to the comr ssion.

(b) Upon the vote of a majority of the nenbers of the commi ssion, the
conmttee shall have the authority to review a forensic |aboratory
accreditation pursuant to this article and nake recomendations to the
comm ssion to grant, deny, or nodify accreditation of forensic | aborato-
ries as defined in subdivision one of section nine hundred ninety-five
of this article. Upon the vote of a majority of the nenbers of the
comm ssion, the conmmttee shall have the authority to establish and
oversee a blind external proficiency testing programfor forensic |abo-
ratories, including receiving and analyzing the data from such a
program The conmttee shall also recommend the adoption and i npl enent a-
tion of internal and external proficiency testing prograns and provide
the comm ssion with a list of accredited proficiency testers.

(c) The commttee may lend their expertise to, issue reports, and
provide witten recomendations to the conm ssion or another commttee
at any tine upon three votes of the comm ssion, a majority vote of the
social justice, ethics, and equity committee, or a npjority vote of the
forensic analyst licensing advisory comrittee, provided they disclose a
record to the public of all reconmmendations to the comm ssion. Recomen-
dations nmay address, but are not limted to, mninumscientific stand-
ards to be utilized in conducting forensic testing, including but not
limted to examnation of specinens, population studies and nethods
enpl oyed to determ ne probabilities and interpret test results, [|icens-
ing requirenents, training requirenents, assessnent and eval uation of
al |l net hodol ogi es proposed to be used for forensic testing, inplenenta-
tion of scientific control and quality assurance procedures and
adoptions of standards for the performance of forensic testing, or any
other matters referred to it by the conmission. The conmittee may
require a denonstration by a forensic laboratory of any proposed foren-
sic testing nethodol ogy proposed to be used by a forensic |aboratory.

2. (a) The purpose of the social justice, ethics and equity assessnent
comrittee established pursuant to section nine hundred ninety-five-a of
this article is to advance social justice, ethics and equity in the use
of forensic nethods and nmake recomrendations to the commi ssion to reduce
racial disparities.

(b) The committee shall have the power to:

(i) conduct equity assessnents of current and energing technol ogi es
and net hods;

(ii) assess built-in biases in algorithns and the disparate inpact of
t echnol oqgi es;

(iii) establish recomendations for best practices to guard agai nst
racial disparities and advance social justice for inplenentation of
forensic science and technol ogy:;

(iv) hold hearings and neetings to gather feedback fromthe public and
to use public feedback to informtheir work; and

(v) hold public neetings and briefings to educate the public and the
conm ssion on forensic science, technol ogies, and nethods.

(c) The conmmittee shall neet as the conm ssion requests or a mninmum
of four tinmes per year.

(d) The conmittee may lend their expertise to, issue reports, and
provide witten recommendations to the conmission or another committee,
provided they disclose a record of all recommendations to the conm ssion
and to the public. The conmmittee nary nmake reconmendati ons or issue
reports to the conmm ssion at any tine upon a vote of three nenbers of
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the conm ssion, a majority vote of the scientific advisory conmttee, or
a majority vote of the license advisory committee.

3. (a) The forensic analyst |license advisory conmmittee established by
section nine hundred ninety-five-a of this article shall advise the
commi ssion, with specific advisory responsibility to the conm ssion on
its rule-making pursuant to paragraphs (b), (c), (d), and (e) of subdi-
vision seven of section nine hundred ninety-five-b of this article, and
nmake recommendations related to the licensing of a forensic analyst
defined under subdivision fourteen of section nine hundred ninety-five
of this article.

(b) The committee shall conduct an annual needs assessnent for al
| aboratories with licensed forensic analysts in New York state and i ssue
a vearly needs report that includes recommendations for the expenditure
of licensing fees to the comm ssion

(c) The conmmittee shall neet at the call of the presiding officer of
the commttee or the comm ssion.

(d) The commission nny delegate its rule-making powers for forensic
analyst licensing to the comrttee, but any proposed rule nust be rati-
fied for adoption by a majority vote of the comr ssion nenbers.

§ 6. Section 995-b of the executive |aw, as added by chapter 737 of
the laws of 1994, paragraph (a) of subdivision 13 as anended by chapter
560 of the laws of 1999, is anended to read as foll ows:

8 995-b. Powers and duties of the commssion. 1. (a) Not later than
June thirtieth of each year, the conmm ssion shall prepare and publish a
report that covers the following areas of interest fromthe previous
year, including:

(i) commi ssion activity, which shall include:

(1) a description of each disclosure or conplaint filed with the
conm ssion during the preceding twelve-nonth period, the disposition of
each conplaint, and the status of any conplaint still pending on March
first;

(2) a description of any specific forensic nethod or technol ogy the
comni ssion designates as part of the accreditation process for crine
| aboratories established by this section;

(3) recomendations for best practices for each forensic nethod or
t echnol ogy:

(4) devel opnents in forensic science or technology made or used in
other state or federal investigations and the activities of the comm s-
sion, if any, with respect to those devel opnents; and

(5) other information that is relevant to investigations involving
forensic science, as determned by a majority vote of the conm ssion
nmenbers; and

(ii) significant non-conformties, which shall include:
(1) the commi ssion's definition of the term"significant non-conforni-
ties" based on the type of standard violated, its severity, risk of

recurrence, and inpact on the crimnal legal system and

(2) for each forensic science service provider overseen by the conm s-
sion:

(A the nunber of significant nonconformties identified and profes-
sional negligence or professional msconduct disclosed to the comms-
sion;

(B) a description of the nature of the nonconformty, professiona
neagl i gence, or professional m sconduct and how it was detected; and

(© a description of all corrective actions inplenented to address the
nonconfornm ty, professional negligence, or professional nisconduct, and
the effectiveness of the corrective actions taken; and
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(iii) operational statistics, which shall include:

(1) for each forensic science service provider overseen by the conm s-
sion:

(A) the volune of forensic services of each facility;

(B) the volune of forensic services required for each county; and

(C the costs and length of tine fromsubm ssion for testing and the
return of results fromsuch facilities.

(b) The annual report will be posted to the comrmission website upon
publication on June thirtieth and distributed directly to the follow ng
institutional stakehol ders:

(i) the New York State Defenders Association

(ii) the New York State Association of Crimnal Defense Lawers;

(iii) the District Attorneys' Association of the State of New York

(iv) all county attorneys in New York state;

(v) all public defense organizations in New York state;

(vi) all New York crine |aboratory directors;

(vii) the New York state office of court administration

(viii) all New York state suprene court justices; and

(ix) any other local governnent body or nonprofit organization that
requests to be included on the annual report distribution |ist.

2. (a) The commi ssion shall adopt a code of professional responsibil-
ity by rule to regulate the conduct of persons, laboratories, facili-
ties, and other entities regulated under this article.

(b) The commission shall publish onits website the code of profes-
sional responsibility adopted under paragraph (a of this subdivision
and provide a copy to every forensic |aboratory as defined under subdi -
vision one of section nine hundred ninety-five of this article. Every
forensic laboratory shall be responsible for providing a copy of the
code of professional responsibility to each of its enployees. Each such
enpl oyee shall acknow edge receipt of the code of professional responsi-
bility in witing on the first of each calendar year and file such
receipt with the |aboratory's conpliance officer or equivalent person-
nel

(c) The commission shall adopt rules establishing sanctions for code
viol ations.

(d) The commi ssion shall update the code of professional responsibil-
ity as necessary to reflect changes in science, technology, or other
factors affecting persons, |aboratories, facilities, and other entities
regul ated under this article.

3. (a) The conmission shall

(i) develop and inplenent a uniformreporting systemthrough which a
forensic laboratory, individual, or other entity may report professiona
negligence or professional nisconduct;

(ii) require a forensic laboratory to report professional negligence
or professional m sconduct to the conm ssion; and

(iii) investigate, in a tinely manner, any allegation of professiona
negligence or professional msconduct that woul d:

(1) substantially affect the integrity of:

(A) the results of forensic testing conducted by a forensic |aborato-
ry:

(B) an exanination or test that is conducted by a forensic |laboratory
and that is a forensic exanmination or test not subject to accreditation;
or

(C) testinony related to an analysis, exanination, or test described
by item (A) or (B) of this clause; or
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2 constitute rof essional m sconduct requiring disciplinary action
pursuant to paragraph (f) of subdivision seven of this section. The
results of this investigation shall include a determ nation of whether

there is substantial evidence of professional misconduct or whether
further proceedings are warranted.

(b) The conmmission may also initiate an investigation of a forensic
testing nethod or a specific forensic analysis not subject to accredi-
tation, wthout receiving a conplaint submtted through the reporting
system i npl enent ed under subparagraph i of ar agr aph a of this
subdivision if the conm ssion deternines by a majority vote of a quorum
of the nmenbers of the commission that an investigation of the forensic
net hod, test, examination, or specific analysis would advance the scien-
tific integrity and reliability of forensic science in this state.

(c) If the conmmission initiates an investigation under subparagraph
(i) of paragraph (a) of this subdivision, the conmni ssion shall

(i) provide witten notice and a description of the conplaint to the
affected forensic |aboratory or individual;

(ii) provide the affected forensic laboratory or individual thirty
days to respond to the allegation or provide informtion about how the
forensic laboratory or individual has renediated the problemor issue;
and

(iii) provide the forensic laboratory or individual with the opportu-
nity to respond at a public hearing prior to the commssion's vote to
undertake an investigation.

d) If the conm ssion conducts an investigation under subparagraph (i
of paragraph (a) of this subdivision of a forensic |aboratory:

(i) that is accredited under this article pursuant to an allegation of
pr of essi onal negligence or professional msconduct involving an accred-
ited field of forensic testing, the investigation:

(1) shall include the preparation of a witten report that identifies
and al so describes the nethods and procedures used to identify:

(A) the alleged negligence or m sconduct:;

B) whet her negligence or misconduct occurred;

(G any corrective action required of the forensic |aboratory;

(D) observations of the commission regarding the integrity and reli-
ability of the forensic testing conducted;

(E) best practices identified by the conm ssion during the course of
the investigation; and

(F) other recommendations that are relevant., as determned by the
conm ssion; and

(2) may include one or nore of the foll ow ng:

(A) retrospective reexamnations of other forensic testing conducted
by the forensic laboratory that may involve the sane kind of negligence
or m sconduct; and
(B) followup evaluations of the forensic |aboratory to review includ-
ing:

i. the inplenentation of any corrective action required under item (QC
of clause one of this subparagraph; or

ii. the conclusion of any retrospective reexani nation under item (A)
of this clause.

(ii) that is not accredited under this article or the investigation
involves a forensic test not subject to accreditation, the investigation
nust include the preparation of a witten report, which may contain:

(1) observations of the comm ssion regarding the integrity and reli-
ability of the applicable analysis, exam nation, or test conduct ed;
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2) best practices identified by the commi ssion during the course of
the investigation; or

(3) other recomendations that are relevant, as deternined by the
conm ssi on.

(e) If the conmi ssion conducts an investigation of a forensic testing
net hod or specific forensic analysis under paragraph (b) of subdivision
three of this section, the investigation nust include the preparation of
a witten report that contains:

(i) observations of the conm ssion regarding the integrity and reli-
ability of the forensic analysis conducted;

(ii) best practices identified by the conm ssion during the course of
the investigation; and

(iii) other recommendations that are relevant, as determned by the
conm ssi on.

(f) The conmission by contract nmay delegate the duties described by
subparagraphs (i) and (iii) of paragraph (a) of this subdivision ar a-

raph b) of this subdivision, and paragraph (a) of subdivision five of
this section to any person the conmi ssion deternines to be qualified to
assune those duties, however, the commission retains the authority for
deternining the standards by which those activities are conducted.

(g) The conmmission may require that a forensic laboratory investigated
under this section pay any costs incurred to ensure conpliance wth
paragraphs (c), (d), or (e) of this subdivision as part of its accredi-
tation responsibilities.

(h) The commission shall nmke all investigation reports conpleted
under paragraphs (d) or (e) of this subdivision available to the public.
A report conpl eted under paragraphs (d) or (e) of this subdivision, in a
subsequent civil or crimnal proceeding, is not prina facie evidence of
the information or findings contained in the report, nor is it prim
facie evidence of general acceptance by the relevant scientific conmmuni-

ty.
(i) The commission may not issue a finding related to the guilt or
innocence of a party in an underlying civil or crimnal trial i nvol vi ng

conduct investigated by the comri ssion under this article.

(J) The conmm ssion shall develop and inplenent a defendant notifica-
tion procedure for investigations conducted under this section that
includes all of the follow ng:

(i) notification to New York state defenders association, New York
state association of crimnal defense |lawers, all county attorneys in
New York state, and all public defense organizations in New York state,
the district attorney's office, the defendant in any affected crimnal
case and that defendant's attorney, if applicable, of the disposition,
if that disposition includes a finding that an act of professiona
negligence, m sconduct, nonconfornmance, or a change in science affected
the integrity of the results of a forensic analysis;

(ii) a description of the technical issue and a witten sunmary of the
facts;

(iii) areferral to relevant resources, including, but not limted
to, public defenders; and

(iv) a protocol for the commission to provide potentially affected
def endants with infornmation regarding relevant resources.

4. (a) For purposes of this section:

(i) "Forensic nethod" shall nean any forensic science technique
instrunments, software program or analysis used in a crinmnal matter or
investigation or proposed for use in a crimnal nmatter; and
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ii) "Method accreditation" shall nean neeting or exceeding applicable
quality standards and supplenental forensic standards;

iii) "IEEE 1012" shall nmean the Institute of Electrical and El ectron-
ics Engineers | EEE standard 1012 that provides general requirenents
for system software, and hardware verification and validation.

(iv) "Supplenental forensic standards" shall nean additional standards
established or published by a governnental agency. a nationally or
internationally recognized organization for design. developnent. or
inpartial review of |aboratories or technology, which are relevant to
forensic net hodol ogi es.

(b) The commi ssion shall initiate an investigation into any current or
new forensic nethod upon:

(i) application by a person alleging that a forensic nethod may not be
scientifically valid if tw or nore of the nenbers of the conm ssion
confirmthat an investigation is warranted; or

(ii) a determination by two or nore nmenbers of the conm ssion that an
investigation of a forensic nethod would advance the integrity and reli -
ability of forensic science in the state.

(c) If the comrission conducts an investigation under this subdivi-
sion, the investigation nust include the preparation of a witten public
report that contains:

(i) observations of the conmission regarding the integrity and reli-
ability of the forensic nethod, including identifying the scientific
foundations that support the forensic nmethod and evaluating the enpir-
ical evidence for the reliability of the forensic nethod;

(ii) best practices identified by the conm ssion during the course of
the investigation;

(iii) areview of relevant scientific literature, including any bl ack-
box studies that assess the accuracy of an examiner's conclusions wth-
out considering how the conclusions were reached, to determ ne whether
nodi fication of any of the relevant manuals and procedures is desirable;

(iv) where the nethod involves any system software or hardware

covered by IEEE 1012, docunentation of the degree to which the require-

nents of |IEEE 1012 have been nmet including a discussion of the integrity
|l evel assigned to the system software or hardware;

(v) a discussion of the limtations of the nethod, the limts of
detection, statistical validation, and how the | aboratory could inprove
the nethod;

(vi) performance of a racial equity inpact assessnent; and

(vii) other recommendations that are relevant, as determned by the
commi ssion..

(d) The conmission nay, upon a majority vote, establish suppl enental
forensic standards.

(e) Reports and recommendations issued pursuant to this section shal
not |limt adnmissibility challenges to the introduction of any evi dence
utilizing the new nethod before a court.

(f) To use a nethod in a crimnal investigation or report the results
of such a nmethod to a court of this state, a forensic |aboratory of this
state or a forensic |laboratory outside the borders of New York state as
defined pursuant to subdivision one of section nine hundred ninety-five
of this article shall first report use of the nethod to the conm ssion
When a forensic |laboratory is a non-public |aboratory, that |aboratory
nust disclose their departnent of health application materials and
permt to the conm ssion. Upon disclosure of use of the nethod to the
conmmi ssion, or upon request by the comm ssion, the forensic |aboratory
shall provide a copy of the following for validation, verification, and
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instrunmental performance checks: sunmaries, protocols, witten policies,
source code, if requested; scope docunent describing sources and disci-
plines of accreditation; and all underlying data. The comri ssion may
rely upon a third party, selected by a npjority vote, to assess the
source code. In such a case, the commission shall disclose the nane of
the third party and a sunmary of their findings to the public.

(g) If anodification to an approved nethod could or does inpact the
interpretation of evidence or reported results in any way, then it nust
be reported to the commi ssion.

(h) For purposes of investigation and reporting under this subdivi-
sion, the conmission may rely on the scientific advisory conmittee or a
wor ki ng_gr oup

(i) The conm ssion shall devel op nmini num standards for forensic | abo-
ratories to evaluate the case-specific reliability of systens and neth-
ods wusing validation data. These standards will include but not be
limted to guidance on inplenenting protocols that incorporate the lim -
tations of interpretation nethods and defining what constitutes inter-
pretable data versus data that are unsuitable for conparison or uninter-
pretabl e.

5. (a) The conmi ssion shall devel op m ni mum standards and a program of
accreditation for all forensic laboratories in New York state, including
establishing mnimum qualifications for forensic |aboratory directors,
technical |eaders, and quality control nanagers and such ot her personne
as the conmi ssion may deternine to be necessary and appropriate, and
approval of forensic |aboratories for the performance of specific foren-
sic nmethodologies. Nothing in this article shall be deened to preclude
forensic laboratories fromperform ng research and validation studies on
new net hodol ogi es and technol ogi es which may not yet be approved by the
conm ssion at that tine.

(b) The commission shall evaluate and update the system of accredi-
tation every five years to reflect changes in science, technology. or
other factors affecting mninmmstandards, forensic |aboratory nmanage-
nment and oversight. In designing a systemof accreditation pursuant to
this article, the commission shall evaluate other systens of accredi-
tation every five years.

[2-] (c) The m ni mum standards and program of accreditation shall be
desi gned and updated as required in paragraph (b) of this subdivision to
acconplish the foll ow ng objectives:

[8F] (i) increase and naintain the transparency, effectiveness, effi-
ciency, reliability, and accuracy of forensic |aboratories[—-acluding
L9FGHSFG—DNA—L&QQF&LQ¥+£EH

[8)] (ii) ensure that forensic [anaLyses———+ne+ad+ng——ie#ens#e——DNA

testing—are] testing is perforned in accordance with the highest scien-
tific standards [praectieable], including cognitive bias protections, and

is based on denonstrated foundationally valid nethods and research;

[(s>] (iii) pronpote increased cooperation and coordination anong
forensic laboratories and other agencies in the crimnal justice system

[£] (iv) ensure conpatibility, to the extent <consistent wth the
provisions of this article and any other applicable provision of |aw
pertaining to privacy or restricting disclosure or redisclosure of
information, wth other state and federal forensic |aboratories to the
extent necessary to share and exchange information, data and results of
forensic anal yses and tests; [and

] (v) set forth mininumrequirenments for the quality and mainte-
nance of equi prment; _and
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(vi) set forth mnimumrequirenents for the quality, validation test-
ing, equity, privacy. and ethics of the deploynent of nethodol ogi es and

t echnol ogi es.

3-] (d) The program of forensic I|aboratory accreditation shal
include, at a mininum the follow ng requirenents:

[(&>] () an initial laboratory inspection, and routine inspections,
as necessary, to ensure conpliance with accreditation requirenments. The
results of the annual inspection, and underlying docunents, shall be
published on the | aboratory's website;

[b+] (ii) routine internal and external proficiency testing of al
| aboratory personnel involved in forensic [aralysis] testing, including
blind external prof|C|ency testlng [ H—tho——comri-sslgn—or—the— DA

The program of pr0f|C|encv testing includes |n|t|al conpet ency testing.

The results of the proficiency testing program including the substance
of the testing, the name of the forensic analyst, as well as active
individual forensic analyst's results, shall be published by the |abora-
tory;

[£63] (iii) published quality control and quality assurance protocols,
a published nmethod validation procedure and a corrective action and
remedi al program

[5] (iv) annual certification to the conm ssion by the forensic
| aboratories of their continued conpliance with the requirenents of the
accreditation progrant [wh+Gh——ee#t+L+eaL+enT—+n—the—ease—eﬁ—a—ﬁe#ens+e

[9@}] (v) the accredltatlon of a forenS|c | aboratory may be revoked,
suspended or othermnse Ilntted upon a deternination by the commi ssion
[
nendaL+en——eL——thehé»wesabeenntttee—] that the | aboratory or one or nore
persons in its enploy:

[65] (1) is guilty of misrepresentation in obtaining a forensic |abo-
ratory accreditation;

[-] (2) rendered a report on |aboratory work actually perforned in
another forensic |aboratory wthout disclosing the fact that the exam
inati on or procedure was performed by such other forensic |aboratory;
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[ 64] (3) showed a pattern of excessive errors in the performance of
forensic | aboratory exam nation procedures;

[(~4] (4) failed to file any report required to be submtted pursuant
to this article or the rules and regul ati ons promul gated pursuant there-
to;

(5) is qguilty of msrepresenting in rending a report on |aboratory
work, testifying in any crinminal or civil proceeding, or failing to
docunent and di scl ose changes to conclusions or results; or

[6-] (6) violated in a material respect any provision of this article
or the rules and regul ati ons promul gated pursuant thereto; and

[(5] (vi) no forensic Ilaboratory accreditation shall be revoked,
suspended, or otherwise limted without a hearing. The conmi ssion shal
serve witten notice of the alleged violation, together with witten
notice of the tine and place of the hearing, which notice shall be
mailed by certified mail to the holder of the forensic |aboratory
accreditation at the address of such holder at |east twenty-one days
prior to the date fixed for such hearing. An accredited | aboratory nay
file a witten answer to the charges with the conm ssion, not |less than
five days prior to the hearing.

[4—A] (e) The conm ssion shall develop and inplenent standardized
forns for reporting non-conformties and analysis of non-confornities
and analysis of non-conformties which shall be used by all forensic
| aboratories under the jurisdiction of the conm ssion.

6. To effectuate its powers and duties, the comm ssion nay conpel the
attendance of wi tnesses and the production of docunents by the issuance
of subpoenas.

7. (a) A person may not act or offer to act as a forensic analyst
unless the person holds a forensic analyst license or alimted permt
as defined in paragraph (e) of this subdivision. The conmmission by rule
nmay establish classifications of forensic analyst licenses if the
conm ssion determines that it is necessary to ensure the availability of
properly trained and qualified forensic analysts to perform activities
requlated by the comm ssion.

(b) The conmission by rule shall

(i) establish the qualifications for a license that include:

(1) successful conpletion of education requirenents which shall be
established for each discipline by the conmm ssion;

(2) specific course work and experience, which shall be established
for each discipline by the comm ssion and which shall include instruc-
tion in Brady v. Maryland obligations, the duty to be candid wth the
court, and ethics in a crine |aboratory;

(3) successful conpletion of an exanmination, which shall be required
or recogni zed by the conmm ssion; and

(4) successful conpletion of conpetency and proficiency testing to the
extent required for crine |aboratory accreditation as defined by the
commi ssion pursuant to subparagraph (ii) of paragraph (d) of subdivision
five of this section;

(ii) set fees for the issuance and renewal of a |license; and

(iii) establish the termof a forensic analyst |icense.

(c) The commission by rule may recognize a certification issued by a
national organization in an accredited field of forensic science as
satisfying the requirenents established under clause three of subpara-
graph (i) of paragraph (b) of this subdivision to the extent the commi s-
sion determnes the content required to receive the certification is
substantially equivalent to the content of the requirenents under that

subpar agr aph.
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d) The conmi ssion shall issue a license to an applicant who:

(i) submts an application on a form prescribed by the conm ssion;

(ii) neets the qualifications established by commission rule; and

(iii) pays the required fee.

(e) (i) The license advisory comrittee and the conmi ssion may issue a
limted permt to practice as a forensic analyst to an applicant who has
net all requirenents for licensure as a forensic analyst, except those
relating to the exam nation and proficiency test and provided that the
individual is under the general supervision of the director of a foren-
sic laboratory, as determined by the conmmission. This limted permt
shall be valid for a period of not nore than one vyear and nmay be
extended for one additional vyear for good cause as determ ned by the
conm ssi on.

(ii) Fach limted permt shall be subject to the disciplinary
provisions applicable to licensees pursuant to paragraph (f) of this
subdi vi si on.

(iii) The commission is authorized to adopt such rules and regu-
lations as nmay be necessary to inplenent the provisions of this section.

(f) (i) On a deternmination by the comrission that there is substanti al
evidence that a license holder has conmmitted professional negligence or
pr of essi onal m sconduct under this article or violated this article or a
rule or order of the conmmission under this article, the commission may
institute disciplinary proceedings.

(ii) The commssion will designate a professional conduct officer in
connection with professional |icensing and misconduct proceedings and
crimnal matters, such officer to be enpowered to issue subpoenas and
adnini ster oaths in connection with such proceedings.

(iii) The professional conduct officer shall prepare charges. The
charges shall state the alleged professional negligence or professiona
m sconduct or violation and shall state concisely the material facts but
not the evidence by which the charges are to be proved.

(iv) In order to commence disciplinary proceedings under this article,
service of a copy of the charges and notice of hearing nust be conpleted
twenty days before the date of the hearing if by personal delivery and
nust be conpleted twenty-five days before the date of the hearing if by
any other method. An administrative copy of the charges nust also be
sent to the forensic |aboratory which enploys the license hol der.

(1) Personal service of the charges and hearing notice shall be nmade
by either of the follow ng nethods:

(A) delivery within the state to the person to be served; or

(B) delivery by certified mail, return service requested, to the
forensic |laboratory with which the license holder registered their
enploynent to the conmi ssion.

(2) Service of charges and notice of hearing nmay be nmde upon a
license holder within or outside of the state.

(v) (1) Violations of a minor or technical nature, not inpacting the
integrity of the |licensing schenme or forensic testing nore broadly, nay
be resolved by the professional conduct officer's direct referral of the
matter to the comm ssion for the inposition of an adnministrative warn-
ing, witten reprinand, witten censure, and/or a fine not to exceed
five hundred dollars for each specification of a mnor, or technica
nm sconduct .

(2) Discipline based solely on conviction of crines or adninistrative
violation under New York state law or federal |law or the |aw of another
jurisdiction which, if conmtted within this state, would have consti-
tuted a crinme under New York state law, may be resolved by the profes-




O©Coo~NoOO~wWNE

S. 9672 17

sional conduct officer's direct referral to the comrission for its
review and reconmmendation as to the neasure of discipline to be inposed.

(3) Discipline based solely on the |license holder having been found
guilty of inproper professional practice or professional msconduct by a
duly authorized professional disciplinary agency of another state where
the conduct upon which the finding was based would, if commtted in New
York state, constitute professional nisconduct under the laws of New
York state, may be resolved by the professional conduct officer's direct
referral to the commission for its review and recomendation as to the
neasure of discipline to be inposed.

(vi) Contested disciplinary proceedings and ot her disciplinary
proceedings not resolved pursuant to subparagraph (v) of this paragraph
shall be tried before a hearing panel of the comiission as provided in
thi s subparagraph

(1) The conmmission shall set the tine and place of the hearing and
shall prepare the notice of hearing. The notice of hearing shall state
the tine and place of the hearing, that the |licensee may file a witten
answer to the charges prior to the hearing, that the |icensee nay appear
personally at the hearing and may be represented by counsel, that the
licensee shall have the right to produce witnesses and evidence in their
behalf, to cross-exam ne witnesses and exani ne evi dence produced agai nst
them and to issue subpoenas in accordance with the provisions of the
civil practice law and rules, that a stenographic record of the hearing
will be made., and such other information as may be consi dered appropri-
ate by the conm ssion.

(2) (A) A hearing shall be conducted by a panel of three or npbre
nenbers of the commi ssion. The chair of the conm ssion shall appoint the
panel and shall designate its executive secretary.

(B) If the charges involve a question of technical expertise, then the
chair may appoint up to two nenbers of any of the three permanent advi -
sory commttees established in paragraph (a), (b), or (c) of subdivision
twel ve of section nine hundred ninety-five-a of this article who have
the rel evant technical expertise to the hearing panel.

(© In any event, the hearing panel will always consist of an odd
nunber of total nenbers.

(D) In addition to said panel nenbers, the chair shall designate an
adm nistrative officer, adnmtted to practice as an attorney in the state
of New York, who shall have the authority to rule on all notions, proce-
dures and other legal objections and shall draft a witten report and
decision for the hearing panel which shall be subject to the approval of
and signature by the panel executive secretary on behalf of the panel
The adninistrative officer shall not be entitled to a vote.

(E) A hearing which has been initiated shall not be discontinued
because of the death or incapacity to serve of one nenber of the hearing

panel . However, after the commencenent of a hearing, no panel nenber
shall be replaced. A determination by the admnistrative officer of a
need to disqualify or renove any panel nenber will result in the
disqualification or renoval of the panel and cause a new panel to be
appointed.

(3) The evidence in support of the charges shall be presented by the
professional conduct officer. The Ilicensee shall have the rights
required to be stated in the notice of hearing. The panel shall not be

bound by the rules of evidence, but its affirmnce of professiona
m sconduct or professional neagligence shall be based on a preponderance
of the evidence
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(4) The hearing panel shall render a witten report and deci sion which
shall include findings of fact, a determination of quilty or not quil-
ty on each charge, and, in the event of an affirmance of professional
m sconduct or professional negligence, a reconmendation of the penalty
to be inposed. For the panel to make such affirnmance, a mnimumof two
of the voting nmenbers of the panel nust vote for such a determnation. A
copy of the report of the hearing panel shall be transmtted to the
i censee.

(vii) (1) The comm ssion shall receive the professional conduct offi-
cer's recomendations pursuant to the expedited procedures defined in
subparagraph (v) of this paragraph or the hearing panel's witten report
and decision pursuant to an adversarial hearing as defined in subpara-
graph (vi) of this paragraph.

(2) Additionally, any nenber of the conm ssion may request that the
comm ssion receive and review any docunentary evidence collected, any
answer, affidavits or briefs submtted by the |icense-holder, and any
evidence or sworn testinony presented by the license-holder or the
pr of essi onal conduct officer at the adversarial hearing.

(3) The commi ssion shall consider the naterials subnitted pursuant to
clauses one and two of this subparagraph and shall issue an order adopt -
ing or rejecting the professional conduct officer or the hearing panel's
reconmended findings and discipline or remitting the matter for further
fact-finding. consideration, and/or reconsideration to the professiona
conduct officer, the original hearing panel, or a new hearing panel

(viii) The hearing panel may recommend, and the conmi ssion may inpose
any of the follow ng discipline:

(1) revocation of a license holder's license;

(2) suspension of a license holder's license;

(3) placenent on probation of a person whose license is suspended. |If
a license suspension is probated, the comrission nmay require the |license
holder to: i. report regularly to the comm ssion on matters that are the
basis of the probation; or ii. continue or review continuing profes-
sional education until the Jlicense holder attains a degree of skil
satisfactory to the conmi ssion in those areas that are the basis of the
probati on; and/ or

(4) issuance of a witten censure, adnmnistrative warning, or witten
repri mand.

(g) The disciplinary decisions of the conmmission may be reviewed
pursuant to the proceedings under article seventy-eight of the civil

practice law and rules. Such proceedings shall be returnable before the

appellate division of the third judicial departnent, and such decisions
shall not be stayed or enjoined except upon application to such appel-

late division after notice to the comrission and to the attorney general
and upon a showing that the petitioner has a substantial likelihood of
success.

(h) Notwi thstanding any other provision of |aw, persons who assist the
departnent as consultants or expert witnesses in the investigation or

prosecution of alleged professional negligence, professional m sconduct,

licensure matters, restoration proceedings, or crimnal prosecutions
based on professional nisconduct, shall not be liable for danages in any

civil action or proceeding as a result of such assistance, except upon
proof of actual malice. The attorney general shall defend such persons
in any such action or proceeding, in accordance with section seventeen
of the public officers |aw

(i) Al adjudicated discipline shall be posted on the conm ssion's
website. The full record of the wunderlying disciplinary proceedings
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shall be available upon witten request to the conm ssion. In all disci-
plinary proceedi ngs brought pursuant to this subsection or in any vol un-
tary settlenent of a conplaint between the licensee and the conm ssion,
the conmmi ssion shall notify the licensee in witing that the record and
reports of such disciplinary proceeding or of such voluntary settlenent
shall be considered matters of public infornation.

(j) If the commission finds a |aboratory director [whe] has know ngly
[ operates] operated a laboratory w thout obtaining the accreditation
required by this article, or [whe-] wth the intent to mislead or
decei ve, [w-s+epresents| has misrepresented a material fact to the
comm ssi on [e#——E»w+—sHbeenn+%%ee———sha##—be—sab+€m4q ., its accrediting

bodies, or its conmittees, the commission nmy subject the |aboratory

director to a civil penalty not to exceed [severty—five—hundred] twen-

ty-five thousand dollars and such other penalties as are prescribed by
the | aw.

to—subdirv-si-onthirteen—ofthis—section] its conmittees may.
(a) require and receive fromany court, departnent, division, board
bureau, conmi ssion or other agency of the state or any political subdi-

Vi si on thereof [sHeh—ass+sLanee—and—daLa—as—nay—be—neeessa#y——#e——enabLe

mttee], or any DUb|IC authorltv such a53|stance information, records

or data as will enable the conmission or its conmittees to properly
carry out its powers and duties;

(b) request that and receive fromany state agency [say] transfer to
the comm ssion such officers and enpl oyees as the conm ssion [ep——DNA
sabeenn%%#ee] may deen1necessary fromtine to tinme to assist the comm s-
sion |[e+—DBNA—subcomrttee] in carrying out its functions and duti es.
O ficers and enpl oyees so transferred shall not lose their civil service
status or rights, and shall remain in the negotiating wunit, if any,
established prior to such transfer; and

(c) enmploy and renove such officers, investigators and enpl oyees as it
may deem necessary for the performance of its powers and duties pursuant
to this article, and fix their conpensation within the anbunts nade
avai |l able therefore.

[6<] 9. Al of the commission's records, reports, assessments, and
evaluation with respect to accreditation, inplenentation of quality
assurance standards (including proficiency testing) and nonitoring ther-
eof, shall be archived by the comrission and nmde available to the
public upon a sinple witten request, except insofar as the redaction of
personally identifying information is required by this statute or other
applicable law. The nanes of forensic analysts who have been found to
have conmmitted an act of negligence, msconduct, or inconpetence; who
have been suspended; or who have failed proficiency exanm nations and the
forensic | aboratory where they are or were enployed shall not be redact-
ed.

[+] 10. The commission and |[DNA—subcomttee] its commttees may
establish, appoint, and set ternms of nenbers to as nmany advi sory coun-
cils as it deens necessary to provide specialized expertise to the
conm ssion wth respect to new forensic technol ogi es including conputer

science, data science, technology and DNA testing methodol ogi es.
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[8-] 11. The conm ssion [e+—DPNA—subcommttee] shall designate one or
more entities for the performance of proficiency tests required pursuant
to the provisions of this article. 1In nmaking such designation, the
conmi ssion shall publicly consider the difficulty, breath, and depth of
the proficiency testing projects offered by the designated entities.

[8—-] 12. After review ng recommendations fromthe division of crimnal
justice services, the commission, in consultation wth [+he—DNA—subcom-
m-ttee] its scientific advisory conmttee, shall pronulgate a policy for
the establishment and operation of a DNA identification index consistent
with the operational requirenents and capabilities of the division of
crimnal justice services. Such policy shall address the follow ng
i ssues:

(a) the forensic DNA net hodol ogy or nmethodologies to be wutilized in
conpi l i ng the index;

(b) procedures for assuring that the state DNA identification index
contains the foll owi ng saf eguards:

(i) that any records maintained as part of such an index are accurate
and conpl et e;

(ii) that effective software and hardware designs are instituted with
security features to prevent unauthorized access to such records;

(iii) that periodic audits will be conducted to ensure that no illega
di scl osures of such records have taken pl ace;

(iv) that access to record information system facilities, systens
operating environnments, data file contents whether while in use or when
stored in a nedia library is restricted to authorized personnel only;

(v) that operation prograns are wused that wll prohibit inquiry,
record wupdates, or destruction of records fromany source other than an
aut hori zed source of inquiry, update, or destruction of records;

(vi) that operational prograns are used to detect and store for the
output of authorized enployees only all unauthorized attenpts to pene-
trate the state DNA identification index;

(vii) that adequate and tinely procedures exist to insure that any
subject of the state DNA identification index has the right of access to
and review of records relating to such individual contained in such
i ndex for the purpose of ascertaining their accuracy and conpl eteness,
including procedures for review of information naintained about such
i ndi vidual s and adninistrative review (including procedures for adm nis-
trative appeal) and the necessary docunentation to denonstrate that the
information is inaccurate or inconplete;

(viii) that access to the index will be granted to an agency aut hor-
ized by this article to have such access only pursuant to a witten use
and dissem nation agreenment, a copy of which is filed with the conm s-
sion, which agreenent sets forth the specific procedures by which such
agency shall inplement the provisions of subparagraphs (i) through (vii)
of this paragraph, as applicable, and which agreenent specifically
prohi bits the redi sclosure by such agency of any information obtained
fromthe DNA identification index; and

(ix) such policy shall provide for the nutual exchange, use and stor-
age of DNA records with the systemof DNA identification utilized by the
federal bureau of investigation provided that the conm ssion determnes
that such exchange, use and storage are consistent with the provisions
of this article and applicable provisions of |aw

[46—-] 13. Review, and if necessary, recomrend nodifications to, a plan
for inplementation of the DNA identification index submtted by the
conm ssioner of «crimnal justice services pursuant to section nine
hundred ninety-five-c of this article.
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2] 14. Pronulgate standards for a detern1nat|on of a natch betmeen

the DNA records contained in the state DNA identification
DNA record of a person subnltted for conparlson theremnth

i ndex

and a

15. All forensic laboratories shall publish on a website accessible to

the public all forensic testing nethods the lab utilizes,

the nanes of

the tests, and the protocols they utilize. In the event that a forensic

| aboratory does not publish the aforenentioned nmterials

on

its own
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website, the laboratory shall forward the sane to the conm SSion not
later than March thirtieth of each year, and the conmmission shal
publish the sane on a website accessible to the public within thirty
days. In the event that a forensic laboratory changes its forensic test-
ing nethods, procedures., or protocols, the |aboratory shall publish the
aforenentioned naterials on its website wthin thirty days of such
change or shall notify the commission within ten days of such a change
and the conmmi ssion shall have thirty days to publish the sane.

16. All forensic analyst reports should clearly state: the purpose of
the examination or testing; the nethod and naterials used; a description
or sunmmary of the data or results; any conclusions derived fromthose
data or results; any discordant results or conclusions; the estimted
uncertainty and variability if applicable; and possible sources of error
and limtations in the nethod, data., and conclusions. Reports shall also
di scl ose bench notes relevant to the exam nation or test. The |aboratory
conmpliance officer shall maintain witten records of discordant results
or conclusions. Public |laboratory conpliance officers shall disclose
such records to the public upon a sinple witten request.

17. (a) Upon a mmjority vote, the conmission nay send a proposa
regarding the expansion of its jurisdiction to its conmttees.

(b) The scientific advisory conmittee and racial equity conmmttee

shall review proposals fromthe conmmi ssion regarding the expansi on of
its jurisdiction and provide the commission with its recommendations in
writing.

(c) Upon a majority vote, the comm ssion may but need not hold public
hearings and receive public comments regarding the expansion of its
jurisdiction.

(d) After considering the recomendations of the scientific advisory
conmttee, the recommendations of the racial equity conmttee, and
public comments if applicable, the conmi ssion may vote to send a recom
nendation to the legislature to expand its jurisdiction. Upon a npjority
vote, the commi ssion shall send notice to the senate, the assenbly, the
governor, and any agencies that provide the conm ssion with resources or
staff.

§ 7. Section 995-e of the executive |aw, as added by chapter 737 of
the laws of 1994, is anended to read as foll ows:

8§ 995-e. Applicability. This article shall not apply to a forensic
[BNA] | aboratory operated by any agency of the federal government, or to
any forensic [BNA] test perforned by any such federal |aboratory, or
contracted by a non-1law enforcenment agency.

§ 8. Paragraph 2 of subdivision a of section 17-208 of the adm nistra-
tive code of the city of New York, as added by local |law nunber 86 of
the city of New York for the year 2013, is anended to read as foll ows:

2. "Proficiency test"” shall nmean such testing as is required by the
New York state conmmi ssion on forensic science [and—the—New—York—state
a 1 a¥a) anci ori o a¥a 'a ancl DA Q no

] section nine hundred
ninety-five-b of article forty-nine-b of the New York state executive
| aw, or any successor provision thereto.

8 9. Subdivision 1 of section 995-c of the executive |aw, as added by
chapter 737 of the laws of 1994, is amended to read as foll ows:

1. Following the promulgation of a policy by the conmm ssion pursuant
to subdivision [aire] twelve of section nine hundred ninety-five-b of
this article, the conmm ssioner of crimnal justice services is author-
ized to prormulgate a plan for the establishnent of a conmputerized state
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identification index wthin the division of «crinmnal justice

S. 9672
DNA
servi ces.
8 10. This
after it shall

act shall take effect on the one hundred eightieth day
have becone a | aw.



