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STATE OF NEW YORK

8559

| N SENATE

February 13, 2024

Introduced by Sen. COWIE -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Budget and Revenue

AN ACT to anmend the tax law, in relation to the taxation of vapor
products

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1180 of the tax lawis anmended by adding a new
subdivision (c) to read as foll ows:

(c) "Vapor products distributor" neans any person who inports or caus-
es to be inported into this state any vapor products for sale, or who
nmanuf actures any vapor product in this state, and any person within or
without the state who is authorized by the comm ssioner of taxation and
finance to make returns and pay the tax on vapor products sold, shipped,
or delivered by himor her to any person in the state.

§ 2. Section 1181 of the tax law, as anended by chapter 92 of the |aws
of 2021, is anended to read as follows:

8§ 1181. Inposition of tax. (&) In addition to any other tax inposed
by this chapter or other law, there is hereby inposed a tax of twenty
percent on [ ~eeceipts—+omthe—retaitl—sale—ol—vapor—produsts—soeld] vapor
products sold by a vapor products distributor to a vapor products deal er
in this state. The tax is inposed on the purchaser and collected by the
vapor products dealer as defined in subdivision (b) of section eleven
hundred eighty of this article, in trust for and on account of the
state. The taxes inposed under this section shall not apply to adult-use
cannabi s products subject to tax under article twenty-C of this chapter.

(b) The vapor products distributor shall be liable for the paynent of
the tax on vapor products which he or she inports or causes to be
inported into the state, or which he or she manufactures in the state,
and every vapor products distributor authorized by the comm ssioner of
taxation and finance to make returns and pay the tax on tobacco products
sold, shipped or delivered by himor her to any person in the state
shall be liable for the paynent of the tax on all vapor products so
sol d, shipped or delivered.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(c) Every vapor products dealer shall be liable for the tax on al
vapor products in his or her possession at any tine, upon which tax has
not been paid or assuned by a vapor products distributor appointed by
the conmi ssioner of taxation and finance, and the failure of any vapor
products dealer to produce and exhibit to the conmi ssioner of taxation
and finance or his or her authorized representative upon demand, an
invoice by a vapor products distributor for any vapor products in his or
her possession shall be presunptive evidence that the tax thereon has
not been paid, and that such dealer is liable for the tax thereon unl ess
evidence of such invoice, paynent or assunption shall later be produced.

8 3. The tax law is amended by adding a new section 1183-a to read as
foll ows:

8 1183-a. Vapor products distributor license and renewal. (a) Every
person who intends to be a vapor products distributor in this state nust
receive fromthe comm ssioner a license prior to engaging in business.
In addition to the requirenments of section eleven hundred eighty-three
of this article, a vapor products deal er who purchases or receives vapor
products from a nmanufacturer or out-of-state distributor shall be
required to obtain a vapor products distributor license. The applicant
for a vapor products distributor license nmust electronically subnit a
properly conpleted application for a license for each |ocation at which
the business shall be conducted in this state, on a form prescribed by
the comm ssioner, and shall be acconpanied by a non-refundabl e applica-
tion fee of three hundred dollars.

(b) A vapor products distributor license shall be valid for the cal en-
dar year for which it is issued unless earlier suspended or revoked
Upon the expiration of the termstated on the license, such license
shall be null and void. A license shall not be assignable or transfera-
ble and shall be destroyed i nmediately upon the vapor products distribu-
tor ceasing to do business as specified in such license or in the event
that such business never commenced.

(c) Every vapor products distributor shall publicly display in his or
her place of business a |license fromthe departnent.

(d)(1) The conmi ssioner shall refuse to issue a license to any appli-
cant who does not possess a valid certificate of authority under section
el even hundred thirty-four of this chapter. In addition, the comm ssion-
er may refuse to issue a license, or suspend, cancel or revoke a license
i ssued to any person who:

(A) has a past-due liability as that termis defined in section one
hundred seventy-one-v of this chapter;

(B) has had a license under this article or any license or registra-
tion provided for in this chapter revoked within one vear fromthe date
on which such application was fil ed;

(C© has been convicted of a crinme provided for in this chapter within
one vear fromthe date on which such application was filed

(D) willfully fails to file a report or return required by this arti-
cle;

(E) willfully files, causes to be filed, gives or causes to be given a
report, return, certificate or affidavit required by this article which
is fal se;

(F) willfully fails to collect or truthfully account for or pay over
any tax inposed by this article; or

(G whose place of business is at the sane prem ses as that of a
per son whose vapor products distributor license has been revoked and
where such revocation is still in effect, unless the applicant or vapor

products distributor provides the conm ssioner with adequate docunenta-
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tion denonstrating that such applicant or vapor products distributor
acquired the prenises or business through an armis length transaction as

defined in paragraph (e) of subdivision one of section four hundred
eighty-a of this chapter

(2) In addition to the grounds provided in paragraph one of this
subdi vision, the conm ssioner shall refuse to issue a license and shal
cancel or suspend a license as directed by an enforcenent officer pursu-
ant to article thirteen-F of the public health law.Notw thstandi ng any
provision of law to the contrary, an applicant whose application for a
license is refused or a vapor products distributor whose license is
cancel l ed or suspended under this paragraph shall have no right to a
hearing under this chapter and shall have no right to commence a court
action or proceeding or to any other legal recourse against the conmm s-
sioner with respect to such refusal, suspension or cancellation
provi ded, however, that nothing herein shall be construed to deny a
vapor products distributor a hearing under article thirteen-F of the
public health law or to prohibit vapor products distributors from
commencing a court action or proceeding against an enforcenent officer
as defined in section thirteen hundred ninety-nine-aa of the public
health | aw

(e) If a vapor products distributor license is suspended, cancelled or
revoked and such vapor products distributor distributes or sells vapor
products through nore than one place of business in this state, the

vapor products distributor's license issued to that place of business

where such violation occurred shall be suspended, revoked, or cancell ed.
Provi ded, however, upon a vapor products distributor's third suspension,

cancellation, or revocation within a five-year period for any one or
nore businesses owned or operated by the vapor products distributor,
such suspension., cancellation, or revocation of the vapor products
distributor's license shall apply to all places of business where he or
she distributes or sells vapor products in this state.

(f) Every holder of a license nust notify the conm ssioner of changes
to any of the information stated on the |license or changes to any infor-
mation contained in the application for the license. Such notification
nust be nade on or before the last day of the nonth in which a change
occurs and nust be nmade electronically on a formprescribed by the
conm ssi oner.

(g) Every vapor products distributor who holds a license under this
article shall be required to reapply for a license for the follow ng

cal endar _year on or before the twentieth day of Septenber and such reap-

plication shall be subject to the sanme requirenents and conditions,
including grounds for refusal, as an initial license under this article,

including but not Ilimted to the paynent of the three hundred dollar
application fee for each business |ocation.

(h) In addition to any other penalty inposed by this chapter, any
vapor products distributor who violates the provisions of this section
(1) for afirst violationis liable for a civil fine not less than five
thousand dollars but not to exceed twenty-five thousand dollars and such

license may be suspended for a period of not nore than six nonths; and
(2) for a second or subsequent violation within three years following a

prior violation of this section, is liable for a civil fine not |ess
than ten thousand dollars but not to exceed thirty-five thousand dollars
and such license may be suspended for a period of up to thirty-six
nonths; or (3) for athird violation within a period of five years. the
license issued to each place of business owned or operated by the vapor
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products distributor in this state shall be revoked for a period of up
to five years.

8§ 4. Section 1184 of the tax |aw, as added by section 1 of part UU of
chapter 59 of the laws of 2019, is anended to read as foll ows:

8§ 1184. Administrative provisions. (a) [Bxecept—as—otherw-se—provided
: . b ol I ; ] b Lol ol l 1 .

-] Every vapor products distributor shall,
on or before the twentieth day of each nonth, file with the conm ssi oner
of taxation and finance a return on forns to be prescribed and furni shed
by the conmi ssioner, showing the quantity and wholesale price of al
vapor products inported or caused to be inported into the state by him
or _her or manufactured in the state by himor her, during the preceding
calendar nonth. Every vapor products distributor authorized by the
commi ssioner to make returns and pay the tax on vapor products sold,
shipped, or delivered by himor her to any person in the state shal
file a return showing the quantity and wholesale price of all vapor
products so sold, shipped, or delivered during the preceding cal endar
nonth. Provided, however, the conm ssioner may, if he or she deens it
necessary in order to ensure the paynent of the taxes inposed by this
article, require returns to be nade at such tines and covering such
periods as he or she may deem necessary, and. by requlation, nay permt
the filing of returns on a quarterly, sem -annual or annual basis, or
may waive the filing of returns by a vapor products distributor for such
time and upon such ternms as he or she may deem proper if satisfied that
no tax inposed by this article is or will be payable by him or her
during the tine for which returns are waived. Such returns shall contain
such further information as the conmi ssioner nay require.

(b) Every vapor product distributor shall pay to the conm ssioner with
the filing of such return the tax on vapor products for such nonth
i nposed under this article.

(c) Notwithstanding the provisions of this section or section eleven
hundred forty-six of this chapter, the comissioner may, in his or her
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di scretion, permt the conmmi ssioner of health or his or her authorized
representative to inspect any return related to the tax inposed by this
article and may furnish to the commi ssioner of health any such return or
supply him or her with information concerning an item contained in any
such return, or disclosed by any investigation of a liability under this
article.

8§ 5. The tax law is anended by adding two new sections 1184-a and
1184-b to read as foll ows:

8 1184-a. Enforcenent. The comnri ssioner or the comm ssioner's duly
aut hori zed representatives are hereby authorized:

(a) To conduct regulatory inspections during normal business hours of
any place of business, including a vehicle used for such business., where
vapor products are distributed, placed, stored, sold, or offered for
sale. For the purposes of this section, "place of business" shall not
include a residence or other real property, or any personal vehicle on
or about such property, not held out as open to the public or otherw se
being utilized in a business or commercial manner, unless probabl e cause
exists to believe that such residence, real property or vehicle is being
used in such a business or commercial manner for the buying or selling
of vapor products.

(b) To exanine any vapor products and the books. papers., invoices, and
other records of any place of business or vehicle where vapor products
are distributed, placed, stored, sold or offered for sale. Any person in
possession, control or occupancy of any such business is required to
give to the conmi ssioner or the conm ssioner's duly authorized represen-
tatives, the neans, facilities, and opportunity for such exam nations.
For the purposes of this section, "place of business" shall not include
a residence or other real property, or any personal vehicle on or about
such property, not held out as open to the public or otherw se being
utilized in a business or commercial manner, unless probable cause
exists to believe that such residence, real property or vehicle is being
used in such a business or commercial manner for the buying or selling
of vapor products..

(c) If any person registered or who has obtained a |license under this
article, or their agents, refuses to give the comr ssioner, or the
conm ssioner's duly authorized representatives, the neans, facilities
and opportunity for the inspections and exaninations required by this
section, the conmi ssioner, after notice and an opportunity for a hear-
ing, may revoke their license to distribute vapor products or to sel
vapor products at retail:

(1) for a period of one year for the first such failure;

(2) for a period of up to three years for a second such failure within
a period of three years; and

(3) for a period of up to seven years for a third such failure wthin
five yvears.

(d) The conmi ssioner or the comm ssioner's duly authorized represen-
tatives shall seize any non-tax-paid vapor products found in any place
of business or vehicle where vapor products are distributed, placed,
stored, sold or offered for sale by any person who does not possess a
license as described in section eleven hundred eighty-three-a of this
article.

(e) All non-tax-paid vapor products seized pursuant to the authority
of this chapter or any other law of this state shall be turned over to
the departnent or its authorized representative. Such seized non-tax-
paid vapor products shall, after notice and an opportunity for a hear-
ing, be forfeited to the state. If the departnent determines the non-
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tax-paid vapor products cannot be used for |aw enforcenment purposes, it
may, within a reasonable tine after the forfeiture of such non-tax-paid

vapor products, upon publication in the state registry, destroy such
forfeited non-tax-paid vapor products.

8 1184-b. GCeneral powers of the tax commi ssion. The powers conferred
upon the tax conm ssion by sections one hundred seventy-one and one
hundred seventy-one-b of this chapter shall, so far as applicable, be
exercisable with respect to the provisions of this article. Such conm s-
sion may require returns to be filed with it at such tinmes and contain-
ing such information as it may prescribe and in such event the fact that
a person's nane is signed to the return shall be prinma facie evidence
for all purposes that the return was actually signed by such person.
Notwi t hstanding any other provision of this article, the tax conm ssion
nay enter into an agreenent with any city of this state which i s author-
ized to inpose a tax simlar to that inposed by this article to provide
for the joint adnmnistration, in whole or in part. of such taxes.

§ 6. This act shall take effect inmediately.




