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STATE OF NEW YORK

7043

2023- 2024 Regul ar Sessi ons

| N SENATE

May 17, 2023

Introduced by Sen. HOYLMAN SI GAL -- read twi ce and ordered printed, and
when printed to be conmitted to the Conmittee on Judiciary

AN ACT to anend the civil practice law and rules, in relation to the use
of witings and objects to refresh recollection

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The civil practice law and rules is anended by adding a new
section 4550 to read as fol |l ows:

8 4550. Witings and objects used to refresh recollection. (a) Wile
testifying. Except as otherwise provided by law in crininal
proceedings, if a witness while testifying at a trial, hearing, or depo-
sition uses a witing, an object, or other nmaterial to refresh the
witness' recollection for the purpose of testifying at the trial, hear-
ing, or deposition, an adverse party is entitled to inspect the witing,
object, or other material at that tinme. The disclosure shall not be
barred by any common |aw or statutory privilege, work product protection
under subdivision (c) of section thirty-one hundred one of this chapter,
or trial preparation protection under subparagraph two of subdivision
(d) of section thirty-one hundred one of this chapter otherw se applica-
ble to the witing, object, or other material.

(b) Before testifying. If before testifying at a trial, hearing, or
deposition a witness has used a witing, an object, or other naterial to
refresh the witness' recollection, and the court in its discretion
deternmines the interests of justice so require, an adverse party is
entitled to production of the witing, object, or other material at the
trial, hearing, or deposition where the witness is testifying or as soon
afterward as practicable. Anpbng the factors to be considered in deter-
m ning whether production is to be ordered are the inportance of the
witness' testinony, the extent to which the witness' testinpny overl aps
with the contents of the witing, object, or other material used, the
anount of tine elapsed between the use of the witing, object., or other
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material to refresh recollection and the wtness' testinobny, and the
need of the party seeking production to test the witness' credibility.
The privileged or protected nature of the material sought to be produced
shall not bar production, but the court nmay consider any applicable
privilege or protection as a factor in that determ nation.

(c) Terns of production and use. Wen the adverse party is entitled
to production of the witing, object, or other material under subdivi-
sion (a) or (b) of this section, the adverse party nmay use the disclo-
sure to cross-examne the witness about it and, only for the purpose of
i npeaching the witness, nmay introduce in evidence portions that relate
to the witness' testinmony. If the party resisting production clains the
witing, object, or other material includes matter unrelated to the
witness' testinobny, the court shall examine the witing. object, or
other material in canera and excise any unrelated matter. If the wit-
ing, object, or other material is not produced as ordered, the court nay
issue any further order the interests of justice require.

§ 2. This act shall take effect inmediately.




