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STATE OF NEW YORK
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2023- 2024 Regul ar Sessi ons

| N SENATE

May 16, 2023

Introduced by Sen. BRESLIN -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Budget and Revenue --
recommtted to the Committee on Budget and Revenue in accordance wth
Senate Rule 6, sec. 8 -- conmittee discharged, bill anmended, ordered
reprinted as amended and recommitted to said committee

AN ACT to anend the tax law, in relation to the eligibility criteria for
the digital gaming tax credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph 1 of subdivision (a) and subdivision (b) and (c)
of section 45 of the tax law, as added by section 1 of part OO of chap-
ter 59 of the |laws of 2022, are anended to read as foll ows:

(1) A taxpayer which is a digital gamng nedia production entity
engaged in qualified digital gam ng nedia production, or who is a sole
proprietor of or a menber of a partnership, whichis a digital gamng
media production entity engaged in qualified digital ganm ng nedia
production, and is subject to tax under article nine-A or twenty-two of
this chapter, shall be allowed a credit against such tax to be conputed
as provided herein for taxable years beginning on or after January
first, two thousand twenty-three and before January first, two thousand

| ] thirty.

(b) Allocation of credit. The aggregate ampbunt of tax credits allowed
under this section, subdivision fifty-five of section two hundred ten-B
and subsection (nnn) of section six hundred six of this chapter in any
taxable vyear shall be [H-e] one hundred mllion dollars. Such credit
shall be allocated by the departnment of econom c devel opment in order of
priority based upon the date of filing an application for allocation of
digital gamng nedia production credit with such office. An applicant
shall submit an annual application which shall include all qualified
digital gamng nedia productions for the taxable year along with an
estimate of the digital ganming nmedia production costs. The application

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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can be submitted no earlier than ninety days prior to the first day of
the applicable taxable year. If the total anmount of allocated credits
applied for in any particular year exceeds the aggregate anount of tax
credits allowed for such year under this section, such excess shall be
treated as having been applied for on the first day of the subsequent
t axabl e year

(c) Definitions. As used in this section:

(1) "Qualified digital gam ng nmedia production" means: (i) a website,
the digital nedia production costs of which are paid or incurred predo-
mnately in connection wth (A) video sinulation, aninmation, text,
audi o, graphics or simlar gaming related property enbodied in digital
format, and (B) interactive features of digital gamng (e.g., links,
message boards, conmunities or content nmanipulation); (ii) video or
i nteractive ganmes produced primarily for distribution over the internet,
wireless network or successors thereto; and (iii) animation, simulation
or enbedded graphics digital ganmng related software intended for
commercial distribution regardless of nedium provided, however, that
the qualified digital gane devel opment nmedia productions described in
subparagraphs (i) through (iii) of this paragraph nust have digital
medi a production costs equal to or in excess of [epe—hunrdred] fifty
thousand dollars per production. A qualified digital gamng nedia
producti on does not include a website, video, interactive gane or soft-
ware that is wused predomnately for: electronic comerce (retail or
whol esal e purposes other than the sale of video interactive ganes),
ganbling (including activities regulated by a New York gam ng agency),
or political advocacy purposes.

(2) "Digital gam ng nmedia production costs" neans any costs for wages
[ o—=salaries] paid to individuals, [ether—than—-actors—or—witers|
directly enployed for services performed by those individuals directly
[ ard—predomnanty] in the creation of a digital gam ng nedia production
or productions. [ j

: L d , I : , i I

j j j —+—] Digital
gam ng nmedi a production costs include but shall not be limted to
paynents for services perfornmed directly [and—p+redornrantiy] in the
devel oprment (i ncluding concept creation), [design~] production (includ-
ing concept «creation), design, production (including testing), editing
(including encoding) and conpositing (including the integration of
digital files for interaction by end users) of digital gam ng nedia.
Digital gamng nedia production costs shall not include expenses
incurred for the distribution, narketing, pronotion, or adverti sing
content generated by end users, other costs not directly [ahd—predom—
pantly] related to the creation, production or nodification of digital
gam ng nmedia or costs used by the taxpayer as a basis of the calculation
of any other tax credit allowed under this chapter. In addition, [sala—
FFGS——QF——GLheF——+ﬂ€€ﬂ%——d+€%#+¥*ﬁ+4#ﬂ wages related to the creation of
digital gam ng nedia for any person who predom nately serves in a corpo-
rate capacity in the role of chief executive officer, chief financial
officer, president, treasurer or simlar corporate position and who is
not directly engaged in services related to the creation of a digital
gaming nedia production or productions shall not be included as digital
gam ng medi a production costs if the digital ganmng nedia production
entity has nore then ten enployees. [S&LGFFQS—GF—G%hé#—+ﬂ££#ﬁﬂ WAges
paid to a person serving in such a role for the digital gamng nedia
production entity shall also not be included if the person was enpl oyed
by a related person of the digital ganm ng nedia production entity within
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sixty nonths of the date the digital gamng nedia production entity
applied for the tax credit certificate described in subdivision (d) of
this section. For purposes of the preceding sentence, a related person
shall have the sane neaning as the term"rel ated person” in section four

hundred 5|xty f|ve pf the |nternal revenue code: [Fu#%he#na#eT—gn¥

gam ng nedi a production costs shall not include those costs used by the
taxpayer or another taxpayer as the basis calculation of any other tax
credit allowed under this chapter.

(3) "Qualified digital gam ng nedia production costs" nmeans digital
gami ng nedia production costs only to the extent such costs are attrib-
utable to the use of property or the perfornance of services by any

persons wthin the state directly [and—p#eden%nan%+ﬁq in the creation,
product!on or nDdlflcatlon of dlgltal gan1ng rel ated nedi a. [ Suech—total

(4) "Digital gamng nedia production entity" means a corporation
partnership, limted partnership or other entity or individual engaged
in qualified digital gane devel opment mnedi a producti on.

8§ 2. Paragraph (a) of subdivision 55 of section 210-b of the tax |aw,
as added by section 2 of part OO of chapter 59 of the laws of 2022, is
anended to read as foll ows:

(a) Alowance of credit. A taxpayer who is eligible pursuant to
section forty-five of this chapter shall be allowed a credit to be
conputed as provided in such section forty-five against the tax inposed

by this artlcle [ SRder—ho—cicurst-ances—ray—a—si-Rgle—taxpayer—eceive

8§ 3. Paragraph 1 of subsection (nnn) of section 606 of the tax |aw, as
added by section 4 of part OO of chapter 59 of the laws of 2022, is
amended to read as foll ows:

(1) Alowance of credit. A taxpayer who is eligible pursuant to
section forty-five of this chapter shall be allowed a credit to be
computed as provided in such section forty-five against the tax inposed

by th|s artlcle [Ehqe#—nQ—e+#eHﬂsLanees—nay—a—s+ngLe—7;a*paye#——feee+¥e

8 4. This act shall take effect imediately and shall apply to taxable
years beginning on and after January 1, 2023 and before January 1, 2030.



