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STATE OF NEW YORK

6437

2023- 2024 Regul ar Sessi ons

| N SENATE

April 19, 2023

Introduced by Sen. HOYLMAN SI GAL -- read twi ce and ordered printed, and
when printed to be conmitted to the Conmittee on Judiciary

AN ACT to anend the general obligations law, in relation to the Iliabil-
ity of electronic nmarketplaces for conpensation for damages for defec-
tive goods

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The general obligations lawis anmended by adding a new
section 11-108 to read as foll ows:

8§ 11-108. liability of electronic nmarketplaces for conpensation for
damages for defective goods. 1. As used in this section

(a) "Electronic nmarketplace provider" nmeans a person who, pursuant to
an agreenent with a nmarketplace seller, sells or facilitates sales of
tangi bl e personal property by such marketplace seller or sellers via an
internet website, online catalog, nobile application, or similar forum
"Electronic narketplace provider" includes any subsidiaries or related
party conpanies. A person "facilitates sales of tangible personal prop-
erty" for purposes of this paragraph when the person neets both the
follow ng conditions:

(i) such person provides the forumin which, or by nmeans of which, the
sale takes place or the offer of sale is accepted, including an internet
shop, store, booth, application, website, catalog, or sinmlar forum and

(ii) such person or an affiliate of such person collects the receipts
paid by a custoner to a nmarketplace seller for a sale of tangible
personal property, or contracts with a third party to collect such
receipts.

(b) "Handmade" neans a product that conforns to all applicable state
and federal consuner health and safety laws and is nade by the market -
place seller in the primary residence of the marketplace seller, so |ong
as the marketplace seller's sales of handnade products generate |ess
than fifty thousand dollars per year in revenues.
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c) "Marketplace seller" neans an erson who has an agreenent with an
electronic narketplace provider under which the electronic marketpl ace
provider will facilitate sales of tangible personal property by such
person within the neaning of paragraph (a) of this subdivision.

(d) "Product" neans a tangible good that is subject to strict product
liability |aw

2. An electronic marketplace provider shall be deened to be a retailer
for purposes of New York strict liability law and shall be strictly
liable for all damages caused by defective products placed into the
stream of commerce to the sane extent that a retailer of that defective
product would be liable. The liability of an electronic nmarketpl ace
provider shall be equal to, but not greater than, the liability of a
retailer, and all defenses to strict liability that are avail abl e under
New York |law, except as nodified by this section. shall be preserved for
el ectroni c market pl ace providers.

3. This section shall apply:

(a) without regard to fault;

(b) regardless of whether the electronic narketplace provider or
nar ket pl ace seller has a physical presence in the state; and

(c) regardless of whether the electronic narketplace provider ever
t ook physical possession of, or title to, the product.

4. An electronic marketplace provider shall not be liable as described
in subdivision two of this section if any of the following conditions
are net:

(a) The product that caused the danmage was one of the follow ng:

(i) preowned or used and pronminently described or promnently adver-
tised in the electronic marketpl ace provider as preowned or used at the
tine it was purchased by the consuner; or

(ii) handnmde; or

(iii) custom nmade

(b) The electronic marketplace provider did not receive a direct or
indirect financial benefit fromthe sale of the defective product that
caused the injury. A fee that is exclusively for an advertisenment is not
a "financial benefit fromthe sale of the defective product."”

5. Notwi thstanding the provisions of subdivision four of this section
an electronic marketplace provider shall be strictly liable for the sale
of preowned. used. handnmade, or custom nade defective products if the
application of strict liability to the electronic nmarketplace provider
is consistent wth the policy considerations underlying strict product
liability.

6. This section shall not be deened to limt or inpair any cause of
action authorized pursuant to any other provision of law available to a
person injured as a result of a product. The provisions of this section
shall be in addition to any other right of action or recovery otherw se
avai l abl e under the | aw

§ 2. This act shall take effect inmmediately.




