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STATE OF NEW YORK

5667

2023- 2024 Regul ar Sessi ons

| N SENATE

March 13, 2023

Introduced by Sen. MANNION -- read twice and ordered printed, and when
printed to be conmitted to the Commttee on Health

AN ACT to anend the public health law, in relation to establishing
tenporary health care staffing agencies

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The public health law is amended by adding a new section
211-b to read as foll ows:

8 211-b. Tenporary health care staffing agency. 1. Wienever used in
this section:

a. "Tenporary health care staffing agency” neans a person that is
regularly engaged in the business of providing or procuring, whether as
an _enployee of the tenporary health care staffing agency or as an inde-
pendent contractor, for a fee, health care professionals to serve as
tenporary staff for health care facilities. Tenporary health care staff-
ing agency also includes any web-based or app-based staffing agencies.
"Tenporary health care staffing agency"” shall not include any of the
following: (1) a governnent agency; or (2) a health care facility that
provides |less than five staff nenbers in aggregate to other health care
facilities.

b. "Health care facility" neans: (1) a hospital as defined in section
twenty-eight hundred one of this chapter; (2) a nursing hone as defined
by such section; and (3) a residential health care facility as defined
by such section.

c. "Health care professional”™ neans: (1) any person licensed under
articles one hundred thirty-one, one hundred thirty-one-B, one hundred
fifty-three, one hundred sixty, one hundred sixty-two, one hundred
sixty-three, one hundred sixty-four, one hundred sixty-five, one hundred
Sixty-six, one hundred sixty-seven or one hundred sixty-eight of the
education law, and (2) any person certified under articles thirty-five,
thirty-six, thirty-seven or thirty-seven-A of this chapter.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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d. "Tenporary enployee" shall nean a health <care professional hired
through a tenporary health care staffing agency for tenporary placenent
at a health care facility.

2. a. Fach tenporary health care staffing agency shall annually reqgis-
ter with the departnent of health. For purposes of the registration
requirenent., each physical location of a health care staffing agency
shall separately register with the departnent of health.

b. The comm ssioner shall establish the registration application forns
and procedures pursuant to this subdivision. Each registration applica-
tion shall be acconpanied by the fee set forth in paragraph ¢ of this
subdi vision and include at least the foll ow ng:

(1) (i) the name and address of each owner with an interest of twen-
ty-five percent or nore in the tenporary health care staffing agency,
except that if that infornmation does not result in a disclosure of at
| east eighty-five percent of the ownership of the agency, all owners
shall be discl osed;

(ii) if an owner is not a natural person, the nane and address of each
natural person wth nore than a twenty-five percent interest in that
owner .

(2) if the tenporary health care staffing agency, or an owner, is a
corporation, a copy of the associated articles of incorporation and
current bylaws, and the nane and address of each officer and director;

(3) a copy of the tenporary health care staffing agency's policies and
procedures designed to ensure conpliance with paragraphs b and c¢ of
subdivision six of this section as well as any other proof of conpliance
required by the conm ssioner;

(4) a copy of the tenporary health care staffing agency's policies and
procedures regarding record retention and availability designed to
ensure conpliance with paragraph d of subdivision six of this section;

(5) certification that the tenporary health care staffing agency has
not had a registration revoked by the conm ssioner within the three
years inmmediately preceding the date of the application; and

(6) any other information or docunentation required by the conm Ssion-
er of health.

c. Each applicant for registration of a tenporary health care staffing
agency shall pay an application fee in the ampbunt of two hundred fifty
dollars. Such fee shall be nonrefundable.

d. No tenporary health care staffing agency shall operate in this
state without a license issued or renewed pursuant to this section.

3. The commissioner shall review each application received under
subdivision two of this section for registration of a tenporary health
care staffing agency. The commi ssioner shall register a tenporary health
care staffing agency if the applicant has subnitted a conplete applica-
tion, paid the application fee, and denpnstrated to the conm ssioner's
satisfaction that the requirenents for registration as set forth in this
section are net.

4. a. Aregistration issued under this sectionto a tenporary health
care staffing agency is valid for one year fromthe date of its issu-
ance, unless earlier revoked or suspended, or unless the tenporary
health care staffing agency is sold, or ownership or nmanagenent is
transferred, as described in paragraph b of this subdivision.

b. When a tenporary health care staffing agency is sold, leased. or
otherwise transferred. including a transfer of ownership or nmanagenent
such that forty percent or nore of the owners or nanagenent of the agen-
cy was not previously registered with the conm ssioner, the new owner or
managenent shall apply for a new registration wthin a tine period
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established by the conmm ssioner. A new owner or nmanhagenent nay operate
under the prior tenporary health care staffing agency registration until

the new reqgistration is issued only if the connissioner receives
acknow edgenent from the prior and new owners and nanagenent that each
is jointly and severally liable for conpliance with this section and any
rule or regulation adopted under it.

5. Beginning one year after the effective date of this section, no
temporary health care staffing agency shall know ngly operate as such
unl ess the agency is registered pursuant to this section.

6. Each tenporary health care staffing agency reqgistered under this
section shall do all of the foll ow ng:

a. Enploy as an enployee of the tenporary health care staffing agency
each health care professional that the agency provides to a health care
facility;

b. Verify and maintain supporting docunentation that each tenporary
enpl oyee provided to a health care facility, at the tine of placenent,
neets all of the follow ng:

(1) mnimum licensing, training, and continuing education standards
for the position in which the enployee will be working;

(2) crimnal records check requirenents of the facility; and

(3) any health requirenent or other facility qualification or require-
nent ;

C. Prohibit all tenporary health care staffing agency staff from
recruiting enployees of the tenporary health care facility at which the
staff is placed and instruct all staff on this prohibition;

d. Make tenporary health care staffing agency records inmmediately
available to the conm ssioner of health during normal business hours:;

e. Retain tenporary health care staffing agency records for a m ni num
of ten vears or a longer period if required by state or federal |aw

f. Carry professional malpractice and general liability insurance
related to the provision of health care staffing services by the tenpo-
rary health care staffing agency and the provision of health care
services by the agency's enployees, in an anount not |ess than one
mllion dollars;

g. Secure and mamintain workers' conpensation coverage in _accordance
with the workers' conpensation |aw

h. Assign a tenporary enployee to settings for which such enpl oyee has
the appropriate work experience and background to provide the services
required by the specific setting; and

i. Maintain a witten agreenent or contract wth each health care
facility, which shall include, at a m ninum

(1) any requirenent for mninum advance notice in order to assure
pronpt arrival of assigned health care personnel;

(2) procedures for the investigation and resolution of conplaints
about the performance of tenporary health care services agency person-
nel

(3) procedures for notice fromhealth care facilities of failure of
nedi cal personnel to report to assignnents and for back-up staff in such
i nst ances; and

(4) procedures for notice of actual or suspected abuse, theft, tanper-
ing or other diversion of controlled substances by nedical personnel.

7. A tenporary health care staffing agency shall not do any of the
fol | owi ng:

a. Restrict the enploynent opportunities of its enployees. including
by requiring any of the follow ng:
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(1) that an enployee pay noney to term nate enploynment or ot herw se
cease to provide services;

(2) that an enployee enter into a post-term nation of services noncom
pete agreenent; or

(3) that an enpl oyee accept an enpl oynent buyout;

b. Require in any contract with an enployee or health care facility
the payment of |iquidated damages, enploynment fees, or other conpen-
sation related to an enployee being hired as a pernmanent enpl oyee of the
health care facility;

C. Recruit, solicit, or entice an enployee of a health care facility
to |l eave the enployee's enploynent unless such enpl oynent opportunity is
one hundred or nore mles away fromthe enployee's current enploynent
and is offered at l|east one year after the start of such enployee's
current enploynent;

d. Pay or make a gift to any staff of a health care facility; and

e. Contract with health care professionals as independent contractors.

8. The total anmpunt a tenporary health care staffing agency charges a
health care facility for any enployee, including for all wages and any

other fees or charges associated with that enployee, when converted to
an hourly rate for the enployee based on the total hours worked for a
given period, shall not be nore than fifteen percent above the hourly
rate the agency pays to a health care professional for that sane period.
The hourly rate paid by a tenporary health care staffing agency to a

health care professional shall be calcul ated based on the gross anount

paid to a health care professional by the tenporary health care staffing
agency for services provided in the given period divided by the total

hours worked for that period.

9. a. Except as provided in paragraph b of this subdivision, the
conm ssioner of health, for reasons specified in rules adopted under
subdi vision eleven of this section. nay revoke a registration for
violations of this section, refuse to issue a registration, refuse to
renew or reinstate a registration, inpose limtations on a registration,
suspend a registration, place a registration holder on probation wth
regard to the registration or otherwise reprinand a registration hol der.

b. The commi ssioner shall inpose disciplinary actions, as foll ows:

(1) If a tenporary health care staffing agency is found to have
violated any provision of this section nore than three tines in a reqgis-
tration period, the comm ssioner shall revoke the agency's registration;
or

(2) If a tenporary health care staffing agency fails wupon a request
made during regular business hours to nmake the agency's records imre-
diately available to the comm ssioner, the conm ssioner shall suspend
the agency's registration or refuse to issue a registration.

10. a. The conmissioner shall establish a systemfor the reporting of
conplaints against a tenporary health care staffing agency or its
enpl oyees. Reports nay be nmade by any individual. The conm ssioner shal
investigate all conplaints nade against a tenporary health care staffing
agency.

b. Any tenporary health care staffing agency found to be in violation
of this section shall be fined as provided in section twelve of this
chapt er.

11. The conmissioner shall pronulgate any rule or regulation the
conm ssioner considers necessary to inplenent this section including
rules and regulations regarding all of the follow ng:

a. registration application forns and procedures;
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b. the tinme period within which a new owner or nanagenent shall apply
for a registration when a tenporary health care staffing agency is sold,
| eased, or otherw se transferred;

C. registration renewal fornms and procedures; and

d. reasons for which the conmm ssioner may inpose disciplinary actions
under subdivision nine of this section.

12. All registration fees and fines collected pursuant to this section
shall be deposited in the general fund and shall be used solely for
purposes of admnistering and enforcing this section and the rules
adopted under it.

13. An enployee of a tenporary health care staffing agency or any
health care facility nmy assert a cause of action against a tenporary
health care staffing agency for a violation of this section in the coun-
ty court where such violation has occurred. |f the court finds a
violation, it shall award the plaintiff actual damages. costs., and
reasonabl e attorney's fees.

14. If a declared state of energency is in effect the total anobunt a
tenporary health care staffing agency charges a health care facility for
any enployee, including for all wages and any other fees or charges
associated with that enployee, when converted to an hourly rate for the
enpl oyee based on the total hours worked for a given period, shall not
be nore than thirty percent above the hourly rate the health care facil-
ity pays to a health care professional of the same qualifications for
that sane period.

g8 2. Severability. If any clause, sentence, paragraph, subdivision,
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nval i date the remrai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnent shall have
been rendered. It is hereby declared to be the intent of the legislature
that this act would have been enacted even if such invalid provisions
had not been included herein.

8 3. This act shall take effect on the ninetieth day after it shall
have becone a law. Effective inmediately, the addition, anmendment and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be nade and conpleted
on or before such effective date.




