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2023- 2024 Regul ar Sessi ons

| N SENATE

March 10, 2023

Introduced by Sen. COWRIE -- read twice and ordered printed, and when

printed to be conmitted to the Conmittee on Labor -- recommitted to
the Committee on Labor in accordance with Senate Rule 6, sec. 8 --
comm ttee discharged, bill amended, ordered reprinted as anmended and

recommtted to said conmmittee

AN ACT to anend the labor law, in relation to autonated enpl oynent deci -
sion tools

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The labor law is anended by adding a new article 20-D to
read as foll ows:
ARTICLE 20-D
AUTOVATED ENMPLOYNMENT DECI SION TOOLS
Section 750. Definitions.
751. Anti-discrimnation.
752. Requirenents for a deployer of an autonated enpl oynent
deci sion tool.
753. Requirenents for a developer of an automated enpl oynent
deci sion tool.
754. Al governance.
755. Transparency.
756. Enforcenent.
757. Conpli ance.

8 750. Definitions. For the purposes of this article, the follow ng
terns shall have the foll owi ng neani ngs:

1. "Artificial intelligence" shall nmean a nmchine-based system that
can, for a given set of human-defined objectives, neke predictions,
recommendations, or decisions influencing real or virtual environnments.
An _artificial intelligence systemuses nmachine and hunan-based inputs
to:

(a) perceive real and virtual environnents;

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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b) abstract such perceptions into nodels through analysis in an auto-
mat ed manner; and

(c) use nodel inference to fornulate options for information or
action.

2. "Automated enpl oynent decision tool" shall nean a system or service
that uses artificial intelligence and has been specifically devel oped
and nmarketed to, or specifically nodified to be, the controlling factor
in making a consequential enploynent decision.

3. "Consequential enpl oynent decision” shall nean a determ nation nmade
by a deployer to hire, pronote, or terminate the enploynent of an indi-

vi dual .

4. "Controlling factor" shall nmean a factor that is weighted nore than
all other factors conbined.

5. "Deployer" shall nean any person, partnership, or corporation that
uses an autonated enpl oynent decision tool for a consequential enploy-
nent deci si on.

6. "Devel oper"” shall nean any person, partnership, or corporation that
knowi ngly designs, codes, or produces an autonated enploynent deci sion
tool, or substantially nodifies an artificial intelligence system or
service for the intended purpose of being the controlling factor in a
consequential enploynent decision, whether for its own use or for use by
a third party.

7. "lnpact assessnent” shall nmean a docunented risk-based evaluation
of an automated enpl oynent decision tool, in accordance with the ni ni num
requirenents in subdivision two of section seven hundred fifty-two of
this article and subdivision three of section seven hundred fifty-three
of this article, respectively.

8 751. Anti-discrimnation. 1. A deployer shall not use an autonated
enpl oynent decision tool in a manner that violates article fifteen of
the executive | aw.

2. Nothing in this section shall linmt a deployer from processing data
for the purpose of preventing or addressing unlawful discrimnation or
complying with this article or otherw se evaluating the effectiveness of
an_aut omat ed enpl oynent deci sion tool.

8 752. Requirenents for a deployer of an autonated enpl oynent decision
tool. 1. Wthin one year of the effective date of this section, and
annually thereafter, a deployer shall performan inpact assessnent for
any autonmated enploynent decision tool that such depl oyer uses.

2. The inpact assessnment required pursuant to subdivision one of this
section shall include, but not be limted to:

a A statenment of the purpose of the autonated enpl oynent decision
tool and its benefits, uses, and depl oynent contexts:;

(b) A description of the automated enploynent decision tool's output
and how such output is the controlling factor in a consequential enploy-
nent deci si on;

(¢) A summary of the type of data collected froman individual and
processed by the autonmated enpl oynent decision tool when such tool is
the controlling factor in a consequential enploynent decision;

(d) A statenent of the extent to which the deployer's use of the auto-
mated enploynment decision tool is consistent with or varies fromthe
devel oper's statenent of intended use provided to such deployer pursuant
to subdivision one of section seven hundred fifty-three of this article;

(e) An assessnent of any reasonably foreseeable risk of unlawful
discrimnation arising fromthe deployer's use of the automated enpl oy-
nent decision tool and a description of the safeguard inplenented or
that will be inplenented by such deployer to mtigate such risk;
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(f) A description of howthe autonmated enploynment decision tool is
used and nonitored by the deployer when it is the controlling factor in
a consequential enploynent decision; and

(g) A description of how the automated enpl oynent decision tool has

been or will be evaluated for validity or rel evance
8 753. Requirenents for a devel oper of an automated enploynent deci-
sion tool. 1. A developer shall provide a deployer with a statenent

regarding the intended use of the autonmted enpl oynment decision tool and

docunent ati on regarding
(a) The known limtations of the consequential automated deci sion

tool, including any reasonably foreseeable risk of unlawful discrim-
nation arising fromits intended use;

(b) A description of the type of data used to program or train the
aut omat ed enpl oynent deci sion tool; and

(c) A description of how the automated enploynent decision tool was
evaluated for validity and explainability before sale or licensing

2. Wthin one yvear of the effective date of this section, and annually
thereafter, a developer shall performan inpact assessnent for any auto-
nmat ed enpl oynent deci sion tool nade available for sale or |icensing.

3. _The inpact assessnent required pursuant to subdivision one of this
section shall include, but not be linmted to:

(a) A statenment of the intended purpose of the automated enpl oynent
decision tool and its intended benefits, uses, and deploynent contexts;

(b) A description of the automated enploynent decision tool's output
and how such output is intended to be the controlling factor in conse-
quenti al enpl oynent deci sions;

(c) A summary of the type of data the automated enploynment decision
tool is intended to collect froman individual when it is the control-
ling factor in a consequential enploynent decision;

(d) An assessnent of any reasonably foreseeable risk of unlawful
discrimnation arising fromthe intended use of the autonated enpl oynent
decision tool and a description of the safeguard inplenented or that
will be inplenented by the developer to mtigate such risk; and

(e) A description of how the automated enpl oynent decision tool can be
nonitored by the deployer when it is the controlling factor in a conse-
quential enpl oynent deci sion.

4. This section does not require a developer to disclose any trade
secret, as defined by section 1839 of title 18 of the United States
code, or other privileged or confidential business information to a

depl oyer .
8 754. Al governance. 1. A deployer or developer shall establish,
docunent, inplenent, and maintain a governance programthat contains

reasonable admnistrative and technical safeguards to nmap. neasure
nanage, and govern the reasonably foreseeable risk of unlawful discrim -
nation associated with the use or intended use of an autonated enpl oy-
nent deci sion tool.

2. The safeguards required pursuant to subdivision one of this section
shall be appropriate to:

a) The use or intended use of the automated enpl oynent decision tool

(b) The entity's role as a deployer, devel oper, or both;

(c) The deployer or developer's size, conplexity, and resources;

(d) The nature, context, and scope of the activities of the deployer
or developer in connection with the automated enpl oynent deci sion tool
and

(e) The technical feasibility and cost of available tools, assess-
nents, and other neans used by the deployer or devel oper to map, neas-
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ure, manage, and govern the risks associated with an automated enpl oy-
nent deci sion tool.

3. A governance programrequired pursuant to subdivision one of this
section shall be designed to, at a m nimm

(a) Designate one or nore enployees to be responsible for overseeing
and nmmi ntaining the governance program and conpliance with this article;

(i) An enployee designated pursuant to this paragraph may assert to
their enployer a good faith belief that the design. production, or use
of an autonmated enploynent decision tool fails to conply with the
requirenents of this article.

(ii) An enployer of an enployee designated pursuant to this paragraph
shall conduct a pronpt and conplete assessnent of any conpliance issue
rai sed by such enpl oyee

(b) Identify and inplenent safeguards to address reasonably foreseea-
ble risks of unlawful discrimnation resulting fromthe use or intended
use of an automat ed enpl oynent deci sion tool;

c) Wen acting as a deployer, conduct inpact assessnments in accord-
ance with section seven hundred fifty-two of this article;

(d) When acting as a developer, neet all obligations required pursuant
to section seven hundred fifty-three of this article;

(e) Conduct an annual and conprehensive review of the policies, prac-
tices, and procedures to ensure conpliance with this article;

(f) Maintain the results of the inpact assessnent required by this
article for two vyears after the conpletion of such inpact assessnent;
and

(g) Evaluate and make reasonable adjustnents to adninistrative and
technical safequards in light of nmaterial changes in technology. the
risks associated with the automated enploynent decision tool, the state
of technical standards, and changes in the business arrangenents or
operations of the deployer or devel oper.

8 755. Transparency. 1. A deployer shall, at or before the tine of a
consequential enploynent decision, notify the individual that is the
subject of the consequential enploynent decision that an autonated
enpl oynent decision tool is in use.

2. A deployer shall provide the following information to an individua
notified pursuant to subdivision one of this section:

(a) A statenent of the purpose of the autonmated enpl oynent decision
tool ;

(b) A plain | anguage description of how the autonated enpl oynent deci -
sion tool is the controlling factor in the consequential enploynent
deci si on; and

(c) Contact information of the depl oyer.

3. A deployer or developer shall nmake publicly available, in a readily
accessible nmanner, a plain |language policy that provides a summary of
the foll ow ng:

(a) The type of automated enploynent decision tool currently in use or
nmade available to others for use; and

b) How the depl oyer or devel oper nmanages an r easonabl f oreseeabl e
risk of unlawful discrimnation that arises fromthe automted enpl oy-
nent decision tool currently in use or nade available to others for use.

8§ 756. Enforcenent. 1. The attorney general nmay initiate an investi-
gation of a deployer or developer if a preponderance of the evidence
establishes a suspicion of a violation of this article.

(a) Upon the request of the attorney general, a deployer or devel oper
shall, wthin forty-five days, provide to the attorney general any

i npact assessnent perforned pursuant to this article.
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b) The disclosure of an inpact assessnent pursuant to ar agr aph a
of this subdivision does not constitute a waiver of any attorney-client
privilege or work-product protection that mght otherwise exist wth
respect to such inpact assessnent and any information contained therein.

(c) A trade secret, as defined by section 1839 of title 18 of the
United States code, that is contained in an inpact assessnent discl osed
to the attorney general pursuant to paragraph (a) of this subdivision is
exenpt fromarticle six of the public officers |aw

2. (a) The attorney general shall provide witten notice to a depl oyer
or developer of an alleged violation of this article at |east forty-five
days prior to comrencing an enforcenent action.

(b) The deployer or developer may cure the noticed violation within
forty-five days of receiving the witten notice required by paragraph
(a) of this subdivision.

8§ 757. Conpliance. A deployer or developer that conplies with this
article shall be deened conpliant with any law,_ regulation, rule,
requirenent, or standard related to the performance of an inpact assess-
nent, audit, or governance program or the equivalent thereof, of an
aut omat ed enpl oynent decision tool that is adopted, maintained, or
enforced by a political subdivision of New York state.

8§ 2. This act shall take effect immediately.




