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STATE OF NEW YORK

5459

2023- 2024 Regul ar Sessi ons

| N SENATE

March 6, 2023

Introduced by Sens. JACKSON, COVRIE, SALAZAR -- read tw ce and ordered
printed, and when printed to be conmmitted to the Conmittee on Labor

AN ACT to anend the labor law, in relation to enacting the safeguarding
enpl oyees and accountability for term nation act

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The labor law is anended by adding a new article 20-D to

read as foll ows:
ARTICLE 20-D
SAFEGUARDI NG EMPLOYEES AND ACCOUNTABI LI TY FOR TERM NATI ON ACT

Section 745. Short title.

746. Definitions.

747. Elenents of wrongful discharge.

748. Renedi es.

749. Probationary period.

750. Limtation of actions.

751. Exenptions.

752. Arbitration.

753. Effect of rejection of offer to arbitrate.

8 745. Short title. This act shall be known and may be cited as the
"saf eqguardi hg enpl oyees and accountability for ternm nation act" or "the
SEAT act".

8 746. Definitions. Wien used in this article, the term

1. "Constructive discharge" neans the voluntary ternination of enploy-
nent by an enpl oyee because of a situation created by an act or om ssion
of the enployer which a reasonable person would find so intolerable that
voluntary termnation is the only reasonable alternative. Constructive
di scharge does not nean voluntary term nation because of an enployer's
refusal to pronpte the enployee or inprove wages, responsibilities or
other terns and conditions of enploynent.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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2. "Discharge" includes a constructive discharge as defined in subdi -
vision one of this section and any other term nation of enploynent,

including resignation, elimnation of the job, failure to recall or
rehire and any other cutback in the nunber of enployees for a legitinate
busi ness reason.

3. "Fringe benefits" neans the value of any enployer-paid vacation
| eave, sick leave, nedical insurance plan, disability insurance plan
and life insurance plan in force on the date of the term nation.

4. "Good cause" neans any reasonable job-related grounds for an
enpl oyee's dism ssal based on:

(a) the enployee's failure to satisfactorily performjob duties;

(b) the enployee's disruption of the enployer's operation except when
engaging in concerted activity;

(c) the enployee's material or repeated violation of an express
provision of the enployer's witten policies; or

(d) other leqgitimate business reasons determ ned by the enpl oyer while
exercising the enployer's reasonabl e business judgnent. The |egal use of
a consumabl e product by an enployee off the enployer's prenises during
nonwor ki ng hours is not a leqgitinate business reason; provided, however,
that this paragraph shall not apply to:

(i) the use of a consunmble product that affects in any nanner an
enployee's ability to performjob-related enploynent responsibilities or
the safety of other enployees;

(ii) an enployee who, on a personal basis, has a professional service
contract with an enployer and the uni que nature of the services provided
authorizes the enployer, as part of the service contract, to linit the
use of certain products:;

(iii) an enployer that is a nonprofit organization that, as one of its
primary purposes or objectives, discourages the use of one or npore
| awful products by the general public; or

(iv) an enployer that takes action based on the belief that the
enpl oyer's actions are permssible under an established substance abuse
or alcohol program or policy, professional contract or collective
bar gai ni ng_agreenent .

6. "lLeave of absence" neans an enployee's absence from work for a
period of nore than five consecutive working days for any reason other
than holidays and vacati ons.

7. "lost wages" neans the gross ampunt of wages that would have been
reported to the internal revenue service as gross inconme on formW2 and

includes overtine paynents, any bonuses, and additional conpensation

deferred at the option of the enpl oyee
8 747. Elenents of wongful discharge. 1. A discharge is wongful only

if:
(a) the discharge was not for good cause and the enployee had
conpleted the enployer's probationary period of enploynent; or

(b) the enployer materially violated an express provision of its own
witten personnel policy prior to the discharge. and the violation
deprived the enployee of a fair and reasonable opportunity to renmain in
a position of enploynent with the enpl oyer.

2. During a probationary period of enploynent, the enploynent may be
termnated at the will of the enployer on notice to the enployee for any
reason or for no reason.

3. The enployer has broad discretion when making a decision to
di scharge any managerial or supervisory enpl oyee.

8§ 748. Renedies. 1. If an enployer has commtted a wongful discharge,

the enpl oyee may be awarded | ost wages and fringe benefits for a period
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not to exceed four vyears from the date of discharge, together with
interest on the lost wages and fringe benefits. The enployee's interim
earnings, derived from any new kind, nature, or type of work, hire,
contractor status or enploynent that did not exist at the tine of
di scharge, including anounts the enployee could have earned with reason-
able diligence fromthe work, hire, contractor status or enploynent,
shall be deducted fromthe anbunt awarded for |ost wages. Before inter-
im earnings are deducted fromlost wages, there shall be deducted from
the interimearnings any reasonabl e amounts expended by the enployee in
searching for, obtaining, or relocating to new enploynent.

2. Following any verdict or award in favor of the discharged enployee,
a court of conpetent jurisdiction shall consider any nonetary paynents,
conpensation or benefits the enployee received arising from or related
to the discharge, including unenploynment conpensation or benefits, and
shal | deduct those paynents, conpensation and benefits from the anount
awarded for |ost wages before entering judgnent.

8 749. Probationary period. 1. If an enployer does not establish a
specific probationary period or provide that there is no probationary
period prior to or at the tine the enployee begins work, there is a
probationary period of one nonth commencing on the date the enployee
begi ns work.

2. An enplover may extend a probationary period prior to the expira-
tion of a probationary period, but the original probationary period
together with any periods of extension shall not exceed six npnths. The
probationary period shall not be extended or restarted by discharging an
enpl oyee during the probationary period and rehiring the enpl oyee within
three nonths after such di scharge.

3. If an enployee has one or nore |eaves of absence during the
original probationary period or any extension of the probationary peri-
od. the tine of each |eave of absence shall not be a part of the proba-
tionary period unless the enployer affirnmatively elects to include each
| eave of absence as part of the probationary period with the affirmtive
witten consent of the enpl oyee.

8 750. Limtation of actions. 1. An action under this article shall be
filed within six yvears after the date of discharge

2. 1If an enployer nmaintains witten internal procedures., other than
those specified in section seven hundred fifty-one of this article,
under whi ch an enpl oyee nay appeal a discharge within the organi zati ona
structure of the enployer, the enployee shall first exhaust those proce-
dures prior to filing an action under this article. The enployee's fail-
ure to initiate or exhaust available internal procedures is a defense to
an_action brought under this article. If the enployer's internal proce-
dures are not conpleted within ninety days fromthe date the enployee
initiates the internal procedures, the enployee nmay file an action under
this article and for purposes of this subdivision the enployer's inter-
nal procedures are considered exhausted. The statute of limtations in
subdivision one of this section is tolled until the procedures are
exhausted. In no case nmay the provisions of the enployer's interna
procedures extend the limtation period in subdivision one of this
section nore than one hundred twenty days.

3. If the enployer maintains witten internal procedures under which
an enployee may appeal a discharge within the organi zational structure
of the enployer, the enployer shall within fourteen days of the date of
the discharge notify the discharged enployee in witing or electron-
ically of the existence of the internal procedures. The tinefrane for
the enployee to initiate the procedures, if any, begins to run fromthe
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date the enpl oyer sends or provides a copy of the internal procedures in
witing or electronically. A copy of the procedures shall be considered

provided to the enployee, if the enployer sends a copy of the procedures
to the enployee's last-known postal nmiling address and electronic nmail -
ing address, if provided., or the enployee's attorney. If the enpl oyer
fails to conply with this subdivision, the discharged enpl oyee need not
conply with subdivision two of this section.

4. |f a plaintiff comences a civil action for wongful discharge
under this article, the plaintiff shall nake service of process pursuant
to section three hundred six-b of the civil practice law and rules after
filing the conplaint. If the plaintiff fails to make service of process,
the court., on notion or on its own initiative, shall disniss the action
without prejudice as to a defendant unless that defendant has made an
appearance in the civil action. If the plaintiff fails to nmake service
of process, the remmnining six-year statute of limtations for a civil
action under this article resunes regardl ess of whether the civil action
is dismssed.

8 751. Exenptions. 1. This article does not apply to a discharge:

(a) that is subject to any other state or federal statute that
provides a procedure or renedy for contesting the dispute. The statutes
include those that prohibit discharge for filing conplaints, charges, or
claine with admnistrative bodies or that prohibit unlawful discrim -
nation based on age, race, creed, color, national origin, sexual orien-
tation. gender identity or expression, mlitary status, sex, disability,
predi sposi ng genetic characteristics, famlial status, marital status,
status as a victimof donestic violence and other sinmilar grounds; or

(b) of an enployee covered by a witten collective bargaining agree-
nent or a witten contract of enploynent for a specific term

2. For the purposes of this section., a "contract of enploynent for a
specific ternm may contain a probationary period pursuant to section
seven hundred forty-nine of this article and may contain an automatic
renewal clause that automatically renews the contract of enploynent for
one or nore successive terns.

8 752. Arbitration. 1. A party nay nake a witten offer to arbitrate a
di spute that otherwi se could be adjudicated under this article.

2. An offer to arbitrate shall be in witing and contain the follow ng
provi si ons:

(a) A neutral arbitrator shall be selected by mitual agreenent or., in
the absence of agreenent., pursuant to article seventy-five of the civil
practice |law and rul es.

(b) The arbitration shall be conducted pursuant to article seventy-
five of the civil practice law and rules. If there is a conflict between
the provisions of article seventy-five of the civil practice |aw and
rules and the provisions of this article, the provisions of this article
shall apply.

(c) The arbitrator is bound by this article.

3. If aconplaint is filed under this article, the offer to arbitrate
shall be made within sixty days after service of the conplaint and may
be accepted in witing within thirty days after the date the offer is
nade.

4. A discharged enployee who nakes a valid offer to arbitrate that is
accepted by the enployer and who prevails in such arbitration shall be
entitled to have the arbitrator's fee and all costs of arbitration paid
by the enployer.

5. If avalid offer to arbitrate is made and accepted, arbitration is
the exclusive renedy for the wongful discharge dispute and there is no
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right to bring or continue a lawsuit wunder this article. The
arbitrator's award is final and binding, subject to review of the
arbitrator's decision under the provisions of article seventy-five of
the civil practice law and rules. However, this subdivision shall not
apply if the enployer maintains witten internal procedures that require
arbitration under subdivision two of section seven hundred fifty of this
article.

8§ 753. Effect of rejection of offer to arbitrate. I1f a discharged
enployee nmekes a valid offer to arbitrate that is not accepted by the
enpl oyer and such di scharged enpl oyee prevails in an action under this
article such discharged enpl oyee shall be entitled to reasonable attor-
neys' fees incurred subsequent to the date of the offer.

8§ 2. Severability clause. If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnment shall not affect,
impair, or invalidate the renainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even if such
invalid provisions had not been included herein.

8 3. This act shall take effect on the ninetieth day after it shal
have becone a law. Effective imediately, the addition, amendnent and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be made and conpl et ed
on or before such date.




