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STATE OF NEW YORK

3035

2023- 2024 Regul ar Sessi ons

| N SENATE

January 26, 2023

I ntroduced by Sens. STEC, BORRELLO, GALLIVAN, HELM NG, MATTERA, OBERACK-
ER, O MARA, ORTT, PALUMBO, TEDI SCO WEIK -- read twi ce and ordered
printed, and when printed to be comritted to the Commttee on Crine
Victins, Crinme and Correction

AN ACT to anend the correction law, in relation to confinenent; and to
repeal certain provisions of such law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 23 of section 2 of the correction |law, as sepa-
rately amended by chapters 93 and 322 of the laws of 2021, is anended to
read as foll ows:

23. "Segregated confinement” means the disciplinary confinenent of an

i ncarcerated individual in [any—formoef—ecell——confinenrent—Ffor—rpre—than

i ] a speci al
housing unit or in a separate keepl ock housing unit. Speci al  housi ng

units and separate keeplock units are housing units that consist of
cells grouped so as to provide separation fromthe general population
and nmay be used to house incarcerated individuals confined pursuant to
the disciplinary procedures described in regulations.

8 2. Subdivisions 33 and 34 of section 2 of the correction law are
REPEALED

8§ 3. Paragraph (a) of subdivision 6 of section 137 of the correction
| aw, as separately anended by chapters 93 and 322 of the laws of 2021,
is anended to read as foll ows:

(a) The incarcerated individual shall be supplied with a sufficient
guantity of whol esone and nutritious food, provided, however, that such

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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food need not be the sane as the food supplied to incarcerated individ-
uals who are participating in prograns of the facility;

8 4. Paragraph (d) of subdivision 6 of section 137 of the correction
| aw, as separately anended by chapters 93 and 322 of the laws of 2021
clauses (A) and (E) of subparagraph (ii) as separately anmended by
section 1 and subparagraph (iv) as separately anmended by section 2 of
part NNN of chapter 59 of the laws of 2021, is anmended to read as
fol | ows:

(d) (i) Except as set forth in clause (E) of subparagraph (ii) of this
par agraph, the department, in consultation wth nental health clini-
cians, shall divert or renmove incarcerated individuals with serious
mental illness, as defined in paragraph (e) of this subdivision, from
segregated confinenment [9#—eeﬂL+ﬂeﬂEﬂ%—+ﬂ—a—#es+den%+a#—#ehab+#+%a%+en
ua-], where such confinenment could potentially be for a period in
excess of thirty days, to a residential nental health treatnent unit.
Nothing in this paragraph shall be deened to prevent the disciplinary
process from proceeding in accordance with departnent rules and regu-
| ations for disciplinary hearings.

(ii) (A Upon placement of an incarcerated individual into segregated
confi nement [e#——a——#es+denL+aL——#ehab+L+LaL+en—an+%] at a |l evel one or
level two facility, a suicide prevention screening instrument shall be
adm ni stered by staff fromthe departnment or the office of nental health
who has been trained for that purpose. |If such a screening instrunent
reveal s that the incarcerated individual is at risk of suicide, a nental
health clinician shall be consulted and appropriate safety precautions
shall be taken. Additionally, w thin one business day of the placenent
of such an incarcerated individual into segregated confinenent at a
|l evel one or level two facility [e+—a—+esidential—rehabilitation—unit],
the incarcerated individual shall be assessed by a nental health clini-
ci an.

(B) Upon placenent of an incarcerated individual into segregated
confi nement [e+—a—+esidential—+rehabilitation—unit] at a level three or
level four facility, a suicide prevention screening instrument shall be
adm ni stered by staff fromthe department or the office of nental health
who has been trained for that purpose. |If such a screening instrunent
reveals that the incarcerated individual is at risk of suicide, a nental
health <clinician shall be consulted and appropriate safety precautions
shall be taken. Al incarcerated individuals placed in segregated
confinement [e+——a—+esidential—rehabilitation—unit] at a level three or
| evel four facility shall be assessed by a nental health clinician
within [sewen] fourteen days of such placenent into segregated confine-
nment .

(C At the initial assessnent, if the nmental health clinician finds
that an |ncarcerated |nd|V|duaI suffers froma serious mental ill ness,
[ ,
a—Fes+denL+aL—#ehab+#+%a¥+en—aﬂ++—and] a reconnendatlon shall be nmde
whet her exceptional circunmstances, as described in clause (E) of this
subparagraph, exist. In a facility with a joint case nanagenent conmt-
tee, such recommendation shall be made by such conmittee. In a facility
wi thout a joint case managenent comm ttee, the recomendation shall be
made jointly by a comrittee consisting of the facility's highest ranking
mental health clinician, the deputy superintendent for security, and the
deputy superintendent for program services, or their equivalents. Any
such recommendati on shall be reviewed by the joint central office review
comm ttee. The admi nistrative process described in this clause shall be
conpleted within [seven] fourteen days of the initial assessnent, and if
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the result of such process is that the incarcerated individual should be
renoved from segregated confinenent [e#—a—#es+den%+a#—#ehab+L+%a%+en
wr], such renmoval shall occur as soon as practicable, but in no event
more than seventy-two hours fromthe conpletion of the adm nistrative

process. [Papsaankae—pa#ag#aph—éh}—ei—%hfs—sabd+¥+s+eﬂ7—ﬂe%h+ﬁg—+ﬁ—ths

(D) If an |ncarcerated i ndividual with a serious nental illness is not
diverted or renoved to a residential nental health treatnment unit, such
i ncarcerated individual shall be [d+¥e#%ed—%e——a——#es+dea%+a#——#ehab+#+-
tati-on—uhit—and] reassessed by a nental health clinician within fourteen
days of the initial assessnment and at |east once every fourteen days
thereafter. After each such additional assessnent, a recommendation as
to whether such incarcerated individual should be renoved from [ a—+esi—
denti-al—rehabi-Htation—unit] segregated confinenent shall be nmade and
reviewed according to the process set forth in clause (C) of this
subpar agr aph.

(E) A recommendation or determ nation whether to renbve an incarcerat-
ed individual from segregated confi nenment [e#——a——#es+den%+a#——#ehab+#+—
tation—unit] shall take into account the assessing nental health clini
cians' opinions as to the incarcerated individual's nental condition and
treatment needs, and shall also take into account any safety and securi-
ty concerns that would be posed by the incarcerated individual's
renmoval , even if additional restrictions were placed on the incarcerated
individual's access to treatnent, property, services or privileges in a
residential nental health treatnment unit. A recommendation or determ -
nation shall direct the incarcerated individual's renoval from segre-
gated confinenent [er—a—+esi-dential—rehabilitation—unit] except in the
following exceptional circunstances: (1) when the reviewer finds that
renoval woul d pose a substantial risk to the safety of the incarcerated
i ndividual or other persons, or a substantial threat to the security of
the facility, even if additional restrictions were placed on the incar-
cerated individual's access to treatnment, property, services or privi-
leges in a residential nental health treatment unit; or (2) when the
assessing nmental health clinician deternines that such placenent is in
the incarcerated individual's best interests based on his or her nmental
condition and that renmpving such incarcerated individual to a residen-
tial mental health treatnent unit would be detrinental to his or her
mental condition. Any determination not to renpbve an incarcerated indi-
vidual with serious nental illness from [a—residential—rehabilitation
wht] segregated confinenent shall be documented in witing and include
the reasons for the determni nation.

(iii) Incarcerated individuals with serious nental illness who are not
diverted or renoved from [ a—+esidential—ehabitation—unit] segregated
confinenent shall be offered a heightened |evel of [#ertal—health] care,
involving a mnimmof [+hee] two hours [daily] each day, five days a
week, of out-of-cell therapeutic treatnent and progranmi ng. Thi s
hei ghtened level of care shall not be offered only in the follow ng
ci rcunst ances:

(A) The heightened | evel of care shall not apply when an incarcerated
i ndividual with serious nmental illness does not, in the reasonabl e judg-
ment of a nmental health clinician, require the heightened I evel of care.
Such determination shall be documented with a witten statement of the
basi s of such determ nation and shall be reviewed by the Central New
York Psychiatric Center clinical director or his or her designee. Such a
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determination is subject to change should the incarcerated individual's
clinical status change. Such determi nation shall be reviewed and docu-
mented by a nental health clinician every thirty days, and in consulta-
tion with the Central New York Psychiatric Center clinical director or
his or her designee not |less than every ninety days.

(B) The heightened level of care shall not apply in exceptiona
circumst ances when providing such care would create an unacceptabl e risk
to the safety and security of incarcerated individuals or staff. Such
determ nation shall be docunented by security personnel together wth
the basis of such determ nation and shall be reviewed by the facility
superintendent, in consultation with a nmental health clinician, not |ess
than every seven days for as long as the incarcerated individual remains
i n [ a—+residential—rehabilitationr—unit] segregated confinenent. The
facility shall attenpt to resolve such exceptional circunmstances so that
the heightened level of <care may be provided. If such exceptiona

circumstances renmmin unresolved for thirty days, the matter shall be
referred to the joint central office review conmttee for review
(iv) ILncarcerated individuals with serious nental illness who are not

diverted or renoved from seqgregated confinenent shall not be placed on a
restricted diet, unless there has been a witten deternmnation that the
restricted diet is necessary for reasons of safety and security. If a
restricted diet is inposed, it shall be linmted to seven days. except in
the exceptional circunstances where the joint case managenent committee
deternmines that limting the restricted diet to seven days would pose an
unacceptable risk to the safety and security of incarcerated individuals
or staff. In such case, the need for a restricted diet shall be reas-
sessed by the joint case nmanagenent committee every seven days.

(v) Al incarcerated individuals in segregated confinenent in a |evel
one or level two facility [eL—a—Les+deﬂ%+aL—#ehab+L+LaL+en—Hn+L] who are
not assessed with a serious nental illness at the initial assessnent
shall be offered at |least one interviewwith a nental health <clinician
within [sewen] fourteen days of their initial nental health assessnent,
and additional interviews at |east every thirty days thereafter, unless
the nmental health clinician at the nbst recent interview recomends an
earlier interview or assessnent. All incarcerated individuals in J[a
resi-dential—rehabiHtationr—uhrit] segregated confinenent in a level three
or level four facility who are not assessed with a serious nental
illness at the initial assessnent shall be offered at |least one inter-
view with a nmental health clinician within thirty days of their initial
nmental health assessnent, and additional interviews at |east every nine-
ty days thereafter, unless the nental health <clinician at the nost
recent interview recommends an earlier interview or assessnent.

8 5. Paragraphs (h), (i), (j), (k), (1), (m, (n) and (o) of subdivi-
sion 6 of section 137 of the correction | aw are REPEALED.

8 6. Subdivision 7 of section 138 of the correction |law i s REPEALED,

8 7. Subdivision 1 of section 401 of the correction |law, as separately
amended by chapters 93 and 322 of the laws of 2021, is anended to read
as foll ows:

1. The commissioner, in cooperation with the conm ssioner of nental
heal th, shall establish progranms, including but not limted to residen-
tial nental health treatnent units, in such correctional facilities as
he or she may deem appropriate for the treatnment of nmentally ill incar-
cerated individuals confined in state correctional facilities who are in
need of psychiatric services but who do not require hospitalization for
the treatnment of nental illness. Incarcerated individuals wth serious
mental illness shall receive therapy and programmng in settings that
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are appropriate to their clinical needs while maintaining the safety and
securlty of the faC|I|ty

Fn—phks—seeL+en—] The adn1n|strat|on and operatlon of prograns estab-
I i shed pursuant to this section shall be the joint responsibility of the
conm ssioner of nental health and the comm ssioner. The professiona
mental health care personnel, and their admnistrative and support
staff, for such prograns shall be enployees of the office of nmenta
health. Al other personnel shall be enployees of the departnent.

8 8. Subparagraph (i) of paragraph (a) of subdivision 2 of section 401
of the correction | aw, as anended by chapter 486 of the laws of 2022, is
amended to read as foll ows:

(i) In exceptional circunmstances, a nental health clinician, or the
hi ghest ranking facility security supervisor in consultation with a
mental health clinician who has interviewed the incarcerated individual,
may determine that an incarcerated individual's access to out-of-cel
therapeutic progranm ng and/or nental health treatnment in a residential
mental health treatnment unit presents an unacceptable risk to the safety
of incarcerated individuals or staff. Such determination shall be docu-
mented in witing and [ sueh—-hecarcerated—indivi-dual—ray—be—+rerpvedto—a
residential rehabilitatiopunit that s nota residential nental—health
treatrwepnt—uni-t] where alternative nental health treatnent and/or other
t herapeutic progranm ng, as determned by a nental health clinician,
shal | be provided.

8 9. Subdivision 5 of section 401 of the correction |law, as separately
anended by chapters 93 and 322 of the laws of 2021, is amended to read
as foll ows:

5. (a) An incarcerated individual in a residential nental health
treatment wunit shall not be sanctioned with segregated confinenent for
m sconduct on the unit, or renoved fromthe unit and placed in segre-
gated confinenent [eL——a——#es+denL+aL——#ehab+L+La%+en—an+%] except in
exceptional circunstances where such incarcerated individual's conduct
poses a significant and unreasonable risk to the safety of incarcerated
i ndi vi dual s or staff or to the securlty of t he faC|I|ty [and—he—e#——she

eFF}—eL—paFagLaph—%k}—eL—subd+¥+s+en—s+*—eL—seeL+en—ene—hund;ed——$h+4+y—
seven——of—this—chapter]. Further, in the event that such a sanction is

i nposed, an incarcerated individual shall not be required to begin serv-
i ng such sanction until the reviews required by paragraph (b) of this
subdi vi si on have been conpl eted; provided, however that in extraordinary
circunmstances where an incarcerated individual's conduct poses an ime-
di ate unacceptable threat to the safety of incarcerated individuals or
staff, or to the security of the facility an incarcerated individual nmay
be |nned|ately noved to [ a—+esideptial—+ehabititation—unit] segregated
confinenment. The determination that an i mediate transfer to [a—esi—
deptial—rehabilitation—unit] segregated confinenent is necessary shal
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be nade by the highest ranking facility security supervisor in consulta-
tion with a nental health clinician

(b) The joint case managenment committee shall review any disciplinary
di sposition inposing a sanction of segregated confinement at its next
schedul ed neeting. Such review shall take into account the incarcerated
individual's nental condition and safety and security concerns. The
joint case nmanagenent committee may only thereafter recommend the
renoval of the incarcerated individual in exceptional circunstances
wher e the |ncarcerated |nd|V|duaI [eenniLs—an—ae%—e#—ae%s—de#+ned—+n

hané#ed—Lh+#Ly-se#en—ei-;h+s-ehap%e#—ané] poses a S|gn|f|cant and unr ea-

sonable risk to the safety of incarcerated individuals or staff or to
the security of the facility. In the event that the incarcerated indi-
vidual was imrediately noved to segregated confinenent, the joint case
managenent committee may recommend that the incarcerated individua
continue to serve such sanction only in exceptional circunstances where

the |ncarcerated |nd|V|duaI [eennL%s—an—aeL—eL—aeLs—dei+ﬂed—+n——sabpaLa-

LhF#Ly-se#en—ei—%h+s—ehap%e#—ané] poses a S|gn|f|cant and unreasonable

risk to the safety of incarcerated individuals or staff or to the secu-
rity of the facility. If a determ nation is nade that the incarcerated
i ndividual shall not be required to serve all or any part of the segre-
gated confinement sanction, the joint case mnanagenent comrittee nay
instead recomend that a less restrictive sanction should be inposed.
The recommendati ons nade by the joint case managenent comittee under
this paragraph shall be docunented in witing and referred to the super-
intendent for review and if the superintendent disagrees, the matter
shall be referred to the joint central office review conmmittee for a
final determ nation. The administrative process described in this para-
graph shall be conpleted within fourteen days. If the result of such
process is that an incarcerated individual who was i mediately trans-
ferred to [ a—+esideptial—+rehabilitatienr—unit] segregated confinenent
shoul d be renoved from [ sueh—urit], segregated confinenent such renoval
shal | occur as soon as practicable, and in no event |onger than seven-
ty-two hours fromthe conpletion of the adm nistrative process.

8 10. Subdivision 6 of section 401 of the correction |aw, as separate-
Iy anended by section 9 of part NNN of chapter 59 and chapter 322 of the
| aws of 2021, is anended to read as fol |l ows:

6. The departnent shall ensure that the curriculumfor new correction
of ficers, and other new departnment staff who wll regularly work in
prograns providing nmental health treatnment for incarcerated individuals,
shall include at |east eight hours of training about the types and synp-
toms of nmental illnesses, the goals of nental health treatnent, the
prevention of suicide and training in how to effectively and safely
manage incarcerated individuals with nental illness. Such training may
be provided by the office of mental health or the justice center for the
protection of people with special needs. Al departnent staff who are
transferring into a residential nental health treatment unit shal
receive a mnimum of eight additional hours of such training, and eight
hours of annual training as long as they work in such a unit. Al secu-
rity, program services, nental health and nedical staff wth direct
i ncarcerated individual contact shall receive training each year regard-
ing identification of, and care for, incarcerated individuals with
mental illnesses. The departnment shall provide additional training on
these topics on an ongoing basis as it deens appropriate. [A-d—siaff

A ; : . .
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8 11. Subdivision 4 of section 401-a of the correction lawis
REPEALED.

8§ 12. Subdivision 18 of section 45 of the correction |aw i s REPEALED

8§ 13. Section 500-k of the correction law, as separately anended by
chapters 93 and 322 of the |laws of 2021 and subdivision 2 as amended by
chapter 486 of the laws of 2022, is amended to read as foll ows:

§ 500-k. Treatnent of incarcerated individuals. [4-] Subdivisions five
and six of section one hundred thirty-seven of this chapter, except
paragraphs (d) and (e) of subdivision six of such section, relating to
the treatnment of incarcerated individuals in state correctional facili-
ties are applicable to incarcerated individuals confined in county
jails; except that the report required by paragraph (f) of subdivision
six of such section shall be nade to a person designated to receive such
report in the rules and regulations of the state conmission of
correction, or in any county or city where there is a departnent of
correction, to the head of such departnent.

A d

8 14. This act shall take effect immediately.



