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STATE OF NEW YORK

1935

2023- 2024 Regul ar Sessi ons

| N SENATE

January 17, 2023

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Children and Families

AN ACT to anmend the fam |y court act, in relation to providing for the
confidentiality, sealing, and expungenent of juvenile delinquency
records; and to repeal section 375.3 of the famly court act relating
thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The family court act is anended by adding a new section
301.5 to read as foll ows:

§ 301.5. Juvenile delinquency records. 1. An officer of the court with
whom the proceedings pursuant to this article are filed, or his or her
clerk, either before or after the conclusion of said proceeding, shal
not permt a copy of any of the docunents relating to such proceeding to
be taken or seen by any person other than the respondent, the attorney
for the child, an attorney enployed by the presentnent agency, or an
official enployed by the probation service, except by order of the
court.

2. Notwi thstandi ng the provisions of subdivision one of this section
an officer of the court, or his or her clerk, shall not permt access of
any person to a record which has been seal ed pursuant to section 375.1,
375.2, or 375.3.

8§ 2. Section 375.1 of the fanmily court act, as added by chapter 920 of
the laws of 1982, subdivision 1 as anended by chapter 41 of the laws of
2010, paragraphs (d), (f) and (h) of subdivision 2 and subdivision 3 as
anended and paragraph (i) of subdivision 2 as added by chapter 398 of
the laws of 1983, is amended to read as foll ows:

§ 375.1. Oder upon termnation of a delinquency action in favor of
the respondent. 1. Upon term nation of a delinquency proceedi ng agai nst
a respondent in favor of such respondent, pursuant to subdivision three
except paragraphs (g) and (h) of such subdivision, unless the present-
ment agency upon witten notion with not |ess than eight days notice to
such respondent denobnstrates to the satisfaction of the court that the
interests of justice require otherwise or the court on its own notion

EXPLANATI ON--Matter in italics (underscored) is new, nmatter in brackets
[-] is old law to be omtted.
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with not less than eight days notice to such respondent determ nes that
the interest of justice require otherwi se and states the reason for such
determ nation on the record, [the—elerk—of] the court shall [irrediately

neLFLy——Lhe——eeHnseL——Le;——%he——eh++dT——%he——d+#ee#e;—ei—%hefapp#ep#+ape

this—aet], shall be sealed. Upon receipt of such notification all offi-
cial records and papers, including judgnents and orders of the court,
but not including public court decisions or opinions or records and
briefs on appeal, relating to the arrest, the prosecution and the
probation service proceedings, including all duplicates or copies there-
of, on file with the court, police agency, probation service and
present ment agency shall be seal ed and not made available to any person
or public or private agency. Such records shall remain sealed during the
pendency of any notion nmade pursuant to this subdivision] enter an order
sealing the appropriate records.

2. Upon entry of an order pursuant to subdivision one or pursuant to
section 375.2 or 375.3 the clerk of court shall imediately seal the
relevant court records and shall imediately notify the director of the
appropriate presentnent agency, and the heads of the appropriate
probation departnent, detention facility, police department or other |aw
enforcenent agency that, unless the court has directed otherw se, the
records of such action or proceeding, other than those destroyed pursu-
ant to section 354.1, shall be seal ed.

3. For the purposes of subdivision one, a delinquency proceedi ng shal
be considered terminated in favor of a respondent where:

(a) the petition is withdrawn; or

(b) the petition is dismssed under section 315.1 or 315.2 and the
present ment agency has not appeal ed from such order or the determ nation
of an appeal or appeals from such order has been agai nst the presentnent
agency; or

(c) the petition has been deened to have been disnissed under section
315.3 and the presentnment agency has not appeal ed from such order or the
determ nation of an appeal or appeals from such order has been agai nst
the presentnment agency; or

(d) the petition is dism ssed without prejudice under subdivision four
of section 325.3 and the presentnent agency has not appealed from such
order or the determnation of an appeal or appeals from such order has
been agai nst the presentnent agency; or

(e) the entire petition has been di sm ssed under subdivision two of
section 345.1; or

(f) the petition is dismssed under subdivision two of section 352.1;
or

(g) prior to the filing of a petition, the probation departnment has
adj usted the case or term nated the case w thout adjustnent; or

(h) prior to the filing of a petition the presentnent agency chooses
not to proceed to petition; or

(i) the petition is dism ssed pursuant to a notion nade in accordance
wi th subdivision eight, nine or ten of section 332.1.

[3-] 4. Records sealed pursuant to subdivision one shall be nade
avail able to the respondent or his designated agent and the records and
papers of a probation service shall be available to any probation
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service for the purpose of conplying with subdivision four of section
308. 1.

[4-] 5. If prior tothe filing of a petition the presentment agency
el ects not to commence a delinquency action it shall serve a certif-
ication of such disposition upon the appropriate probation service and
the appropriate police departnment or |aw enforcenent agency, which, upon
recei pt thereto, shall conply with the provision of subdivision one in
the same manner as is required with respect to an order of the court.

[5-] 6. If the probation service adjusts a delinquency case it shal
serve a certification of such disposition upon the appropriate police
departnment or |aw enforcenment agency which, upon receipt thereof, shal
comply with the provisions of subdivision one in the sane manner as is
required thereunder with respect to an order of a court.

[6<] 7. A respondent in whose favor a delinquency proceedi ng was
terminated prior to the effective date of this section may upon notion
apply to the court, upon not Iless than twenty days notice to the
present ment agency, for an order granting himthe relief set forth in
subdi vi sion one, and such order shall be granted unless the presentnent
agency denonstrates to the satisfaction of the court that the interests
of justice require otherw se. A respondent in whose favor a delinquency
action or proceeding was termnated as defined by subdivisions [feu
and] five and six, prior to the effective date of this section, may
apply to the appropriate presentnent agency or probation service for a
certification as described in such subdivisions granting himthe relief
set forth therein and such certification shall be granted by such
present ment agency or probation service.

8§ 3. Subdivisions 1, 5 and 6 of section 375.2 of the famly court act,
subdivisions 1 and 5 as added by chapter 920 of the [aws of 1982, and
subdi vision 6 as anmended by section 77 of part WNWVof chapter 59 of the
| aws of 2017, are anended to read as foll ows:

1. If an action has resulted in a finding of delinguency pursuant to
subdi vi si on one of section 352.1, |[ether—than—a—Finding—that—the
espondent——comrtted—a—desighratedfelony—ast—] and the records have not
been seal ed pursuant to section 375.1 or 375.3, the court may, 1in the
interest of justice and upon notion of the respondent, order the sealing
of appropriate records pursuant to subdivision one of section 375.1.

5. The <court shall not order the sealing of any record except as
prescri bed by thIS section or sectlon 375.1 or 375.3.

kheHsand——nLne%éen——Lhe—4espendehLLs—QLQhLeenLh—bLLLhday] If the findiﬁé

relates to an act conmmitted before the respondent attained age sixteen
such a notion cannot be filed until the respondent's sixteenth birthday.
If the finding related to an act commtted subsequent to the respond-
ent's sixteenth birthday, such notion cannot be filed until the respond-
ent has attained age ei ghteen.

8 4. Section 375.3 of the famly court act is REPEALED and a new
section 375.3 is added to read as foll ows:

8 375.3. Post-finding sealing. 1. If an action has resulted in a find-
ing of delinguency pursuant to subdivision one of section 352.1 and
every specific count of the petition upon which the fact-finding order
entered pursuant to section 345.1 constitutes a nmisdeneanor if committed
by an adult, and four years have el apsed since the finding was entered,
the court shall enter an order sealing the appropriate records pursuant
to subdivision one of section 375.1 and the clerk shall imediately
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transmit the notifications pursuant to subdivision two of section 375.1
and section 375. 4.

2. If after an action has resulted in a finding of delinquency pursu-
ant to subdivision one of section 352.1 and every specific count or
counts of the petition upon which the order entered pursuant to section
345.1 constitute a m sdeneanor or a non-violent felony if committed by
an__adult, and: (a) five years have el apsed since the finding was
entered; (b) the respondent has had no subsequent adjudication of juve-
nile delinquency or a crimnal conviction; and (¢) no juvenile delin-
quency or crimnal proceeding is then pending, the court shall, upon
notion of the respondent., order the sealing of appropriate records
pursuant to subdivision one of section 375.1 and the <clerk of court
shall imediately transmt the notifications pursuant to subdivision two
of section 375.1, and section 375. 4.

§ 5. The famly court act is anmended by adding a new section 375.4 to
read as foll ows:

375.4. Notice of sealing. Upon entering an order sealing appropriate
records pursuant to sections 375.1, 375.2 and 375.3 the clerk of court
shall serve the respondent and the attorney for the child with a copy of
such order by ordinary mil sent to the last known address of the
respondent and the attorney for the child.

§ 6. The famly court act is amended by adding a new section 375.5 to
read as foll ows:

8§ 375.5. Expungenent. 1. The court shall order the expungenent of
court records, and the records of the appropriate presentnent agency and
probation departnent, when the entire petition has been dism ssed under
subdi vision two of section 345.1.

2. Upon expiration of one year after ternmination of a delinquency
proceeding in favor of a child under paragraph (g) or (h) of subdivision
three of section 375.1 the director of the appropriate presentnent agen-
cy, and/or the head of the appropriate probation departnent, shal
destroy the agency's records of such proceedi ng when the highest charge

made by the police departnment is a class E felony or a ni sdeneanor, and
the child was less than thirteen years of age when the alleged act

occurred. As appropriate, the presentnent agency shall serve a certif-
ication of disposition upon the appropriate probation service, which
shall destroy the probation service's records in the sane nmanner
required with respect to an order for the court.

3. Upon the filing of a witten notion by the respondent on notice to
the appropriate presentnment agency, the court shall order the expunge-
nment of court records, and/or the records of the appropriate presentnent
agency or probation departnent, when:

(a) the respondent has no juvenile delinguency or crimnal history
aside fromthe proceeding in which the nption is nade;

(b) the proceeding did not result in a felony finding; and

(c) respondent has reached the age of twenty-one.

4. In all other cases except those in which a designated felony find-
ing was nmade, the court, upon the filing of a witten notion by the
respondent on notice to the appropriate presentnent agency, has the
authority to order in its discretion and in the interests of justice,
the expungenent of court records, and/or the records of the appropriate
present nent agency or probation departnent.

8§ 7. This act shall take effect on the ninetieth day after it shal
have becone a | aw.




