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STATE OF NEW YORK

9823

| N ASSEMBLY

April 9, 2024

Introduced by M of A JACKSON -- read once and referred to the Commt-
tee on Judiciary

AN ACT to anmend the real property law, in relation to prohibiting
si ngl e-agent dual agency, requiring representation agreenents, allow
i ng buyers and tenants to negotiate broker fees, and prohibiting | and-
| ords, lessors, sub-lessors, and grantors fromrequiring a tenant to
pay brokers' fees as a condition of entering into a | ease agreenent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (a) of subdivision 1 of section 238-a of the rea
property | aw, as anended by chapter 789 of the |laws of 2021, is anended
to read as foll ows:

(a) Except in instances where statutes or regulations provide for a
paynent, fee or charge, no landlord, |essor, sub-lessor or grantor nay
demand any paynent, fee, or charge for the processing, review or accept-
ance of an application, or demand any other payment, fee or charge
before or at the beginning of the tenancy, including but not limted to
broker's fees, except background checks and credit checks as provided by
paragraph (b) of this subdivision, provided that this subdivision shal
not apply to entrance fees charged by continuing care retirenent comu-
nities licensed pursuant to article forty-six or forty-six-A of the
public health | aw, assisted living providers |icensed pursuant to arti-
cle forty-six-B of the public health law, adult care facilities |icensed
pursuant to article seven of the social services |aw, senior residential
communities that have submitted an offering plan to the attorney gener-
al, or not-for-profit independent retirement communities that offer
personal energency response, housekeeping, transportation and neals to
their residents. Nothing in this paragraph shall prohibit a cooperative
housing corporation, other than a cooperative housing corporation
subject to the provisions of article two, article four, article five or
article eleven of the private housing finance | aw, from demanding from a
prospective tenant any paynent, fee or charge which is necessary to
conpensat e a nmanagi ng agent and/or transfer agent for the processing,
review or acceptance of such prospective tenant's application where such

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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prospective tenant would beconme a dwelling unit owner or sharehol der of
such cooperative housing corporation.

8 2. The real property law is amended by adding a new section 443-b to
read as follows:

8§ 443-b. Agency relationships. 1. Application. The agency relation-
ships and requirenents specified in this section or in rules or regu-
lations pronul gated by the secretary of state shall supersede any agency

relati onshi ps and requirenents between a |licensee and a party to a resi-

denti al real estate transaction which are based upon comon | aw princi-
ples of agency if such common |law principles are inconsistent with those

specified in this section. This section shall apply only to transactions
involving residential real property.

2. Definitions. For the purposes of this section, the following terns
shall have the follow ng neanings:

(a) "Dual agent" shall nean an agent who is acting as a buyer's agent
and a seller's agent or a tenant's agent and a landlord's agent in the
same transaction.

(b) "Designated sales agent" shall nmean a licensed real estate sal es-
person or associate broker, working under the supervision of a real
estate broker, who has been assigned to represent a client when a
different client is also represented by such real estate broker in the
sane transaction.

(c) "Representation agreenent" shall nean a witten contract between a
buyer or tenant of residential real property and a |licensee, by which
the licensee has been authorized to act as an agent on behalf of the
buyer or tenant to locate residential real property, present an offer to
purchase or lease to the seller, seller's agent, landlord or landlord's
agent. and negotiates on behalf of the buyer or tenant.

3. Individual dual agency prohibited. No individual real estate
broker, associate real estate broker. or real estate sal esperson shal
act as a buyer's agent and seller's agent in the same transaction, or
act as a tenant's agent and landlord's agent in the sane transaction
provided, however that a real estate broker nay assign a separate rea
estate salesperson or associate broker working under their supervision
to act as a designated sales agent to represent a client when a differ-
ent client is also represented by such real estate broker in the sane
transacti on.

4. Buyer or tenant representation agreenents. (a) A representation
agreenent shal |

i) be witten in clear and unanbi guous | anguage;

(ii) fully set forth all material terns, including the terns of licen-
see conpensation

(iii) have a definite duration or expiration date, including dates of
inception and expiration; and

(iv) be signed by all parties to the agreenent.

(b) No real estate broker, associate real estate broker, or rea
estate salesperson shall locate residential real property for a tenant
and/or negotiate on behalf of such tenant unless such real estate
broker, associate real estate broker, or real estate sal esperson has
entered into a representation agreenent to represent such tenant as such
tenant's agent. Such representation agreenent nust be entered into prior
to or imediately after a licensee shows any property to a tenant for
the first tine.

(c) No real estate broker, associate real estate broker, or rea
estate sal esperson shall present an offer to purchase residential rea
property to a seller or seller's agent and negotiate on behalf of the
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buyer unl ess such real estate broker, associate real estate broker, or
real estate sal esperson has entered into a witten representation agree-

nent to represent such buyer as such buyer's agent. Such representation
agreenent nust be entered into no later than when the offer to purchase
is made to the seller or seller's agent.

5. Agent conpensation from buyer or tenant. (a) No real estate broker
associate real estate broker, or real estate salesperson shall collect
or demand conpensation froma tenant in connection with a residentia
real property transaction unless such real estate broker, associate real
estate broker, or real estate salesperson has entered into a signed
representation agreenent with such tenant to act as such tenant's agent
in the transaction.

(b) No real estate broker, associate real estate broker, or rea
estate salesperson shall collect or denmand conpensation froma buyer in
connection with a residential real property transaction unless such rea

estate broker, associate real estate broker, or real estate sal esperson

has entered into a signed representation agreenent with such buyer to
act as such buyer's agent in the transaction.

6. No discrinmnation. No real estate broker, associate real estate
broker, real estate salesperson, or landlord nay discrininate or take
adverse action against a potential tenant or buyer based on their repre-
sentation status.

7. Witten perm ssion or authorization to offer or advertise property
for sale or lease required. (a) No real estate broker, associate rea
estate broker, or real estate sal esperson shall offer or advertise resi-
dential real property for sale or lease unless such real estate broker,
associate real estate broker, or real estate salesperson has the witten
perm ssion or authorization of the owner of such residential real prop-
erty or such owner's authorized representative

(b) If areal estate broker, associate real estate broker, or rea
estate salesperson offers or advertises residential real property for
lease with the witten perm ssion or authorization of the owner of such
residential real property or the owner's authorized representative
pursuant to paragraph (a) of this subdivision and does not have a list-
ing agreenent with such owner or such owner's authorized representative
such real estate broker, associate real estate broker, or real estate
sal esperson shall not enter into a representation agreenent with and/or
be conpensated by any tenant in connection with such residential rea
property.

8§ 3. Paragraphs i, p, and g of subdivision 1, paragraph f of subdivi-
sion 3, and subdivisions 4 and 6 of section 443 of the real property
| aw, paragraph i of subdivision 1, subdivision 4 and subdivision 6 as
anended by chapter 549 of the laws of 2007, and paragraphs p and g of
subdi vision 1 and paragraph f of subdivision 3 as added and paragraphs a
and b of subdivision 4 as anended by chapter 443 of the laws of 2010,
are anended to read as foll ows:

i. [~DBual—agent—] "Representation agreenent" mneans [an—agert—who—is

actinrg—as| a [bwrer—s—agent] witten contract between a buyer or tenant
of residential real property and a [selers] Licensee, by which such

licensee has been authorized to act as an agent on behalf of such buyer
or [a—tenrant—s—agent—and—al tenant to locate residential real property,
present an offer to purchase or lease to the seller, such seller's
agent, the landlord, or such l|andlord' s agent [ipthe—same—transaction],

and negotiates on behalf of such buyer or tenant.
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-] "Advance consent to dual agency with designated sal es agents"
means witten informed consent signed by the seller/landlord or
buyer/tenant that indicates the nane of the agent appointed to represent
the seller/landlord or buyer/tenant as a designated sal es agent for
residential real property which is the subject of a listing agreenent.

f. Aseller/landlord or buyer/tenant my provide advance infornmed
consent to [dual—agenecyr—and] dual agency with designated sal es agents by
indicating the same on the formset forth in subdivision four of this
secti on.

4. a. For buyer-seller transactions, the following shall be the
di scl osure form

NEW YORK STATE DI SCLOSURE FORM
FOR
BUYER AND SELLER
THI S I'S NOT A CONTRACT

New York state law requires real estate |licensees who are acting as
agents of buyers or sellers of property to advise the potential buyers
or sellers wth whomthey work of the nature of their agency relation-
ship and the rights and obligations it <creates. This disclosure wll
help you to nmake inforned choices about your relationship with the rea
estate broker and its sal es agents.

Throughout the transaction you nmay receive nore than one disclosure
form The law nmay require each agent assisting in the transaction to
present you with this disclosure form A real estate agent is a person
qualified to advi se about real estate.

If you need legal, tax or other advice, consult with a professional in
that field.

Dl SCLOSURE REGARDI NG REAL ESTATE AGENCY RELATI ONSHI PS
SELLER S AGENT

A seller's agent is an agent who is engaged by a seller to represent
the seller's interests. The seller's agent does this by securing a buyer
for the seller's hone at a price and on terns acceptable to the seller.
A seller's agent has, without linmtation, the follow ng fiduciary duties
to the seller: reasonable care, undivided loyalty, confidentiality, ful
di scl osure, obedience and duty to account. A seller's agent does not
represent the interests of the buyer. The obligations of a seller's
agent are al so subject to any specific provisions set forth in an agree-
ment between the agent and the seller. In dealings with the buyer, a
seller's agent should (a) exercise reasonable skill and care in perform
ance of the agent's duties; (b) deal honestly, fairly and in good faith;
and (c) disclose all facts known to the agent materially affecting the
value or desirability of property, except as otherw se provided by |aw

BUYER S AGENT

A buyer's agent is an agent who is engaged by a buyer to represent the
buyer's interests. The buyer's agent does this by negotiating the
purchase of a honme at a price and on terns acceptable to the buyer. A
buyer's agent has, without limtation, the following fiduciary duties to
the buyer: reasonable care, undivided loyalty, confidentiality, ful
di scl osure, obedience and duty to account. A buyer's agent does not
represent the interests of the seller. The obligations of a buyer's
agent are al so subject to any specific provisions set forth in [ar] the
representation agreenent between the agent and the buyer. Such represen-
tation agreenent nust be entered into prior to when the offer to
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purchase is nade to the seller or seller's agent. In dealings wth the
seller, a buyer's agent should (a) exercise reasonable skill and care in
performance of the agent's duties; (b) deal honestly, fairly and in good
faith; and (c) disclose all facts known to the agent materially affect-
ing the buyer's ability and/or willingness to perform a contract to
acquire seller's property that are not inconsistent with the agent's
fiduciary duties to the buyer.
BROKER S AGENTS

A broker's agent is an agent that cooperates or is engaged by a list-
ing agent or a buyer's agent (but does not work for the sane firmas the
listing agent or buyer's agent) to assist the |listing agent or buyer's
agent in locating a property to sell or buy, respectively, for the list-
ing agent's seller or the buyer agent's buyer. The broker's agent does
not have a direct relationship with the buyer or seller and the buyer or
seller can not provide instructions or direction directly to the
broker's agent. The buyer and the seller therefore do not have vicarious

liability for the acts of the broker's agent. The listing agent or
buyer's agent do provide direction and instruction to the broker's agent
and therefore the listing agent or buyer's agent will have liability for

the acts of the broker's agent.
[ BUAL-ACENT

DUAL AGENT

W TH
DESI GNATED SALES AGENTS

If the buyer and the seller provide their inforned consent in witing,
the principals and the real estate broker who represents both parties as
a dual agent nmay designate a sales agent to represent the buyer and
another sales agent to represent the seller to negotiate the purchase
and sale of real estate. A sales agent works under the supervision of
the real estate broker. Wth the inforned consent of the buyer and the
seller in witing, the designated sales agent for the buyer wll func-
tion as the buyer's agent representing the interests of and advocating
on behal f of the buyer and the designated sales agent for the seller

will function as the seller's agent representing the interests of and
advocating on behalf of the seller in the negotiations between the buyer
and seller. A designated sal es agent cannot provide the full range of

fiduciary duties to the buyer or seller. The designated sal es agent nust
explain that like the dual agent under whose supervision they function,
t hey cannot provide undivided loyalty. A buyer or seller should careful-
Iy consider the possible consequences of a dual agency relationship with
desi gnated sal es agents before agreeing to such representation. A seller
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or buyer may provide advance inforned consent to dual agency with desig-
nated sal es agents by indicating the sane on this form

This form was provided to ne by (print nane of
i censee) of (print nane of conpany, firm
or brokerage), a licensed real estate broker acting in the interest of
t he:

( ) Seller as a () Buyer as a
(check relationship below) (check relationship bel ow)
() Seller's agent () Buyer's agent
( ) Broker's agent () Broker's agent
[ ———Pual—agent] ( ) Dual agent with designated sal es agents

For advance informed consent to [either—dual—ageney——o+] dual agency
wi t h designated sal es agents conpl ete section bel ow,

[ ——Adranse——pierad—consoni—dual—ageney—|

() Advance inforned consent to dual agency wi th designated sal es
agents.

I f dual agent with designated sales agents is indicated above:
is appointed to represent the buyer; and
is appointed to represent the seller in this

transacti on.

(1)(We) acknow edge receipt of a copy of this disclosure form
Signature of { } Buyer(s) and/or { } Seller(s):

Dat e: Dat e:
b. For landlord-tenant transactions, the following shall be the
di scl osure form

NEW YORK STATE DI SCLOSURE FORM
FOR
LANDLORD AND TENANT

THI S IS NOT A CONTRACT

New York state law requires real estate |icensees who are acting as
agents of landlords and tenants of real property to advise the potential
| andl ords and tenants with whomthey work of the nature of their agency
relationship and the rights and obligations it creates. This disclosure
will help you to nmake inforned choi ces about your relationship with the
real estate broker and its sal es agents.

Throughout the transaction you nay receive nore than one disclosure
form The law nmay require each agent assisting in the transaction to
present you with this disclosure form A real estate agent is a person
gqualified to advise about real estate. If you need |l egal, tax or other
advice, consult with a professional in that field.

DI SCLOSURE REGARDI NG REAL ESTATE AGENCY RELATI ONSHI PS
LANDLORD S AGENT

A landlord' s agent is an agent who is engaged by a landlord to repre-
sent the landlord's interest. The landlord' s agent does this by securing
a tenant for the landlord' s apartment or house at a rent and on terns
acceptable to the landlord. A landlord's agent has, without Ilimtation,
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the following fiduciary duties to the |andlord: reasonable care, undi-
vided loyalty, confidentiality, full disclosure, obedience and duty to
account. A landlord' s agent does not represent the interests of the
tenant. The obligations of a landlord s agent are also subject to any
specific provisions set forth in an agreenent between the agent and the

landlord. In dealings with the tenant, a landlord s agent should (a)
exerci se reasonable skill and care in performance of the agent's duties;
(b) deal honestly, fairly and in good faith; and (c) disclose all facts

known to the agent materially affecting the value or desirability of
property, except as otherw se provided by | aw

TENANT' S AGENT

A tenant's agent is an agent who is engaged by a tenant to represent
the tenant's interest. The tenant's agent does this by negotiating the
rental or |ease of an apartnent or house at a rent and on terns accepta-
ble to the tenant. A tenant's agent has, without |imtation, the foll ow
ing fiduciary duties to the tenant: reasonable care, undivided |oyalty,
confidentiality, full disclosure, obedience and duty to account. A
tenant's agent does not represent the interest of the landlord. The
obligations of a tenant's agent are also subject to any specific
provisions set forth in [an] the representati on agreement between the
agent and the tenant. Such representation agreenent nust be entered into
prior to or imediately after the tenant's agent shows any property to
the tenant for the first tine. In dealings with the |andlord, a tenant's

agent should (a) exercise reasonable skill and care in performance of
the agent's duties; (b) deal honestly, fairly and in good faith; and (c)
disclose all facts known to the tenant's ability and/or willingness to

performa contract to rent or lease landlord's property that are not
i nconsistent with the agent's fiduciary duties to the buyer.

BROKER S AGENTS

A Dbroker's agent is an agent that cooperates or is engaged by a |ist-
ing agent or a tenant's agent (but does not work for the sanme firm as
the listing agent or tenant's agent) to assist the listing agent or
tenant's agent in locating a property to rent or lease for the listing
agent's landlord or the tenant agent's tenant. The broker's agent does
not have a direct relationship with the tenant or landlord and the
tenant or landlord can not provide instructions or direction directly to
the broker's agent. The tenant and the | andlord therefore do not have
vicarious liability for the acts of the broker's agent. The listing
agent or tenant's agent do provide direction and instruction to the
broker's agent and therefore the listing agent or tenant's agent wll
have liability for the acts of the broker's agent.
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DUAL AGENT
WTH
DESI GNATED SALES AGENTS

If the tenant and the | andlord provide their informed consent in wit-
ing, the principals and the real estate broker who represents both
parties as a dual agent may designate a sales agent to represent the
tenant and another sales agent to represent the landlord. A sales agent
wor ks under the supervision of the real estate broker. Wth the inforned
consent in witing of the tenant and the | andl ord, the designated sales
agent for the tenant will function as the tenant's agent representing
the interests of and advocating on behalf of the tenant and the desig-
nat ed sal es agent for the landlord will function as the | andlord' s agent
representing the interests of and advocating on behalf of the landlord
in the negotiations between the tenant and the landlord. A designated
sales agent cannot provide the full range of fiduciary duties to the
| andl ord or tenant. The designated sal es agent nust explain that I|ike
the dual agent under whose supervision they function, they cannot
provi de undivided loyalty. A landlord or tenant should carefully consid-
er the possible consequences of a dual agency relationship wth desig-
nated sales agents before agreeing to such representation. A landlord
or tenant may provide advance inforned consent to dual agency wth
desi gnated sal es agents by indicating the sane on this form

This form was provided to ne by (print nane of
i censee) of (print name of conpany, firmor broker-
age), a licensed real estate broker acting in the interest of the:

( ) Landlord as a ( ) Tenant as a

(check relationship below) (check relationship bel ow)
( ) Landlord's agent ( ) Tenant's agent
( ) Broker's agent ( ) Broker's agent

[ ——Pal—agent] ( ) Dual agent with designated sal es agents
For advance informed consent to [ether—dual—agensy—o+] dual agency

wi t h desi gnated sal es agents conpl ete section bel ow

[ i :
() Advance inforned consent to dual agency wth designated sales
agents.

If dual agent with designated sales agents is indicated above:
is appointed to represent the tenant; and
is appointed to represent the landlord in

this transacti on.

(ry (we) acknow edge
recei pt of a copy of this disclosure form
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Signature of { } Landlord(s) and/or { } Tenant(s):

Dat e: Dat e:

6. [Nethiwg] Except as provided for in section four hundred forty-
three-b of this article, nothing in this section shall be construed to
limt or alter the application of the commn | aw of agency w th respect
to residential real estate transactions.

8 4. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw




