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STATE OF NEW YORK

9439

| N ASSEMBLY

March 14, 2024

Introduced by M of A LEE -- read once and referred to the Commttee on
Heal th

AN ACT to anend the education law and the public health law, in relation
to requiring notification of misconduct by nedical professionals

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 20, 28 and 31 of section 6530 of the education
| aw, as added by chapter 606 of the laws of 1991, are amended and two
new subdi vi si ons 51 and 52 are added to read as foll ows:

20. Conduct [inA—the—practice—of—nedicine] which evidences noral unfit-
ness to practice nedicine;

28. Failing to respond within [t+hiety] ten days to witten comuni -
cations fromthe departnment of health and to nake avail abl e any rel evant
records with respect to an inquiry or conplaint about the |Ilicensee's
professional msconduct. The period of [thirty] ten days shall commence
on the date when such communi cation was delivered personally to the
licensee. |If the comrunication is sent fromthe departnent of health by
registered or certified mail, with return receipt requested, to the
address appearing in the last registration, the period of [thi+ty] ten
days shall comrence on the date of delivery to the Ilicensee, as indi-
cated by the return receipt;

31. WIIlfully harassing, abusing, or intimdating a patient [ethe+]
or a patient's caregiver or surrogate physically or verbally;

51. Except for good cause shown, failing to notify the departnent of
health within ten calendar days of having been charged with a crine in
any jurisdiction or of any event neeting the definitions of professional
m sconduct set forth in subdivision nine of this section.

52. Verbal, witten, or physical behavior of a sexual nature in the
practice of nedicine that has no legitinmte nedical purpose and/or that
exploits the current or fornmer practitioner-patient relationship in a
sexual way. This behavior may occur in person or virtually and may
include expressions of thoughts and feelings or gestures and actions
that are of a sexual nature or that a patient or surrogate may reason-
ably construe as sexual

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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8 2. Clause (C of subparagraph (iii) of paragraph (a) of subdivision
10 of section 230 of the public health |aw, as anmended by chapter 477 of
the | anws of 2008, is amended to read as foll ows:

(C© If the director determines that the matter shall be submitted to
an investigation comittee, an investigation committee shall be convened
Wi thin [ pi-rety—days] one year of any interview of the Ilicensee. The
director shall present the investigation comittee wth relevant
docurentation including, but not limted to: (1) a copy of the original
conplaint; (2) the report of the interviewer and the stenographic record
if one was taken; (3) the report of any nedical or scientific expert;
(4) copies of reports of any patient record reviews; and (5) the
I i censee's subnmi ssions.

8 3. Subparagraphs (i) and (ii) of paragraph (d) of subdivision 10 of
section 230 of the public health law, as amended by chapter 477 of the
| aws of 2008, are anended to read as foll ows:

(i) A copy of the charges and the notice of the hearing shall be
served on the licensee either: (A personally [by+the—board] at |east
thlrty days before t he hearlng[———+i—pe#senaL—se¢¥+ee—eannee—be—nade

ehaFges—and—Lhe—neL+ee—eL—hea#+ng—sha#¥—be—se+¥éwﬂ, ( ) by reglstered or
certified mil to the licensee's [last—Kknrown] current residential or

practice address [by—the-beard] nuiled at least fifteen days before the
hearing; (C) by registered or certified mmil to the |icensee's nost
recent mmiling address pursuant to section sixty-five hundred two of the
education law or the licensee's nost recent nmailing address on file with
the departnent of education pursuant to the notification requirenent set
forth in subdivision five of such section, mailed at least thirty days
before the hearing; or (D) by first class mail to an attorney, licensed
to practice in the state, who has appeared on behalf of the |icensee and
who has been provided with witten authorization of the |licensee to
accept service, nmuiled at least thirty days before the hearing.

(ii) The charges shall be nmade public, consistent wth subparagraph
(iv) of paragraph (a) of this subdivision, [#e—eartier—thantivebusi—
ness—days] imediately after they are served, and the charges shall be
acconpanied by a statenent advising the licensee that such publication
will occur; [p#e¥+ded——heae¥e#——%ha¥] charges may be made public ime-
di ately upon issuance of the comr ssioner's order in the case of summary
action taken pursuant to subdivision twelve of this section and no prior
notification of such publication need be nmade to the |icensee.

8§ 4. Paragraph (p) of subdivision 10 of section 230 of the public
health | aw, as amended by chapter 599 of the laws of 1996, is anended to
read as foll ows:

(p) Convictions of crimes or admnistrative violations. Except for
good cause shown, a licensee shall notify the departnent within ten
cal endar days of having been charged with a crinme in any jurisdiction or
of any event neeting the definitions of professional nisconduct set
forth in subdivision nine of section sixty-five hundred thirty of the
education law. In cases of professional m sconduct based solely upon a
violation of subdivision nine of section sixty-five hundred thirty of
the education law, the director may direct that charges be prepared and
served and may refer the matter to a conmittee on professional conduct
for its review and report of findings, conclusions as to guilt, and
determ nation. In such cases, the notice of hearing shall state that the
licensee shall file a witten answer to each of the charges and all ega-
tions in the statement of charges no later than ten days prior to the
hearing, and that any charge or allegation not so answered shall be
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deened admitted, that the licensee may wi sh to seek the advice of coun-
sel prior to filing such answer that the |licensee may file a brief and
affidavits with the conmttee on professional conduct, that the |icensee
may appear personally before the comittee on professional conduct, may
be represented by counsel and nay present evidence or sworn testinony in
his or her behalf, and the notice may contain such other information as
may be considered appropriate by the director. The departnment may al so
present evidence or sworn testinony and file a brief at the hearing. A
st enographi ¢ record of the hearing shall be made. Such evidence or sworn
testinony offered to the conmittee on professional conduct shall be
strictly limted to evidence and testinony relating to the nature and
severity of the penalty to be inposed upon the |icensee. Were the
charges are based on the conviction of state law crinmes in other juris-
dictions, evidence may be offered to the conmittee which woul d show t hat
the conviction would not be a crine in New York state. The committee on
prof essi onal conduct may reasonably limt the nunber of w tnesses whose
testinony wll be received and the Iength of time any witness will be
permtted to testify. The determnation of the committee shall be served
upon the licensee and the departnent in accordance with the provisions
of paragraph (h) of this subdivision. A determnation pursuant to this
subdi vision may be reviewed by the administrative review board for
pr of essi onal nedi cal conduct.

8§ 5. Subdivision 12 of section 230 of the public health |law, as
anmended by chapter 627 of the |laws of 1996, paragraph (a) as anended by
chapter 477 of the | aws of 2008 and paragraph (b) as anmended by section
3 of part CC of chapter 57 of the laws of 2018, is anended to read as
fol | ows:

12. Sunmary action. (a) Wenever the commi ssioner, (i) after being
presented with information indicating that a |licensee is causing, engag-
ing in or maintaining a condition or activity which has resulted in the
transm ssion or suspected transmission, or is likely to lead to the
transm ssi on, of communi cabl e di sease as defined in the state sanitary
code or HWVWAIDS by the state and/or a local health departnent and if
in the conmi ssioner's opinion it would be prejudicial to the interests
of the people to delay action until an opportunity for a hearing can be
provided in accordance with the prehearing and hearing provisions of
this section; or (ii) after an investigation and a reconmrendati on by a
comm ttee on professional conduct of the state board for professiona
nmedi cal conduct, based upon a determi nation that a licensee i s causing,
engaging in or naintaining a condition or activity which in the comms-
sioner's opinion constitutes an inmmnent danger to the health of the
people, and that it therefore appears to be prejudicial to the interests
of the people to delay action until an opportunity for a hearing can be
provided in accordance wth the prehearing and hearing provisions of
this section; the comrissioner nmay order the Ilicensee, by witten
notice, to discontinue such dangerous condition or activity or take
certain action imediately and for a period of [#sirety] one hundred
twenty days fromthe date of service of the order. Wthin [+en] thirty
days fromthe date of service of the said order, the state board for
prof essi onal medical conduct shall commence and regul arly schedul e such
hearing proceedings as required by this section, provided, however, that
the hearing shall be conpleted within [airety] one hundred twenty days
of the date of service of the order. To the extent that the issue of
i mmi nent danger can be proven wthout the attorney representing the
office of professional nmedical conduct putting inits entire case, the
conmttee of the board shall first deterni ne whether by a preponderance
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of the evidence the licensee is causing, engaging in or maintaining a
condition or activity which constitutes an inm nent danger to the health
of the people. The attorney representing the office of professiona

medi cal conduct shall have the burden of going forward and proving by a
preponderance of the evidence that the |licensee's condition, activity or
practice constitutes an inmnent danger to the health of the people. The
Ii censee shall have an opportunity to be heard and to present proof.
Wen both the office and the licensee have conpleted their cases wth
respect to the question of immnent danger, the commttee shall pronptly
make a recommendation to the conmissioner on the issue of inmnent
danger and determi ne whether the summary order should be left in effect,
modi fied or vacated, and continue the hearing on all the renaining
charges, if any, in accordance with paragraph (f) of subdivision ten of
this section. Wthin ten days of the conmittee's recommendation, the
comm ssi oner shall determ ne whether or not to adopt the committee's

reconmendations, in whole or in part, and shall leave in effect, nodify
or vacate his summary order. The state board for professional nedica
conduct shall meke every reasonable effort to avoid any delay in

conmpl eting and deterni ning such proceedings. If, at the conclusion of
the hearing, (i) the hearing conmittee of the board finds the |icensee
guilty of one or nore of the charges which are the basis for the summary
order, (ii) the hearing comittee determines that the summary order
continue, and (iii) the [#aAlrety] one hundred twenty day termof the
order has not expired, the sunmary order shall remain in full force and
effect wuntil a final decision has been rendered by the commttee or, if
review is sought, by the adm nistrative review board. A sumrmary order
shal | be public upon issuance.

(b) Wen a licensee has pleaded or been found guilty or convicted of
commtting an act constituting a felony under New York state law or
federal law, or the law of another jurisdiction which, if comitted
within this state, would have constituted a felony under New York state
law, or when a |licensee has been charged with comritting an act consti -
tuting a felony under New York state or federal |aw or the | aw of anoth-
er jurisdiction, where the licensee's alleged conduct, which, if conmt-
ted within this state, would have constituted a felony under New York
state law, and in the conmissioner's opinion the licensee's alleged
conduct constitutes an i mm nent danger to the health of the people, or
when the duly authorized professional disciplinary agency of another
jurisdiction has made a finding substantially equivalent to a finding
that the practice of nedicine by the licensee in that jurisdiction
constitutes an inmm nent danger to the health of its people, or when a
licensee has been disciplined by a duly authorized professional disci-
plinary agency of another jurisdiction for acts which if committed in
this state would have constituted the basis for sumary action by the
comm ssi oner pursuant to paragraph (a) of this subdivision, the conms-
sioner, after a recommendation by a conmmttee of professional conduct of
the state board for professional nedical conduct, may order the licen-
see, by witten notice, to discontinue or refrain frompracticing nmedi-
cine in whole or in part or to take certain actions authorized pursuant

to this title inmedi ately. The order of the comm ssioner shall consti-
tute summary action against the |licensee and becone public upon issu-
ance. The summary suspension shall remain in effect wuntil the fina

conclusion of a hearing which shall comence within ninety days of the
date of service of the commissioner's order, end wthin [#a-Rety] one
hundred eighty days thereafter and ot herw se be held in accordance wth
paragraph (a) of this subdivision, provided, however, that when the
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conmmi ssioner's order is based upon a finding substantially equivalent to
a finding that the practice of medicine by the Iicensee in another
jurisdiction constitutes an i mrnent danger to the health of its people,
the hearing shall comence within thirty days after the disciplinary
proceedings in that jurisdiction are finally concluded. If, at any tine,
the felony charge is disnissed, withdrawmn or reduced to a non-felony
charge, the comm ssioner's sunmary order shall term nate.

§ 6. Paragraph (a) of subdivision 1 of section 2803-e of the public
health | aw, as amended by chapter 294 of the laws of 1985, is anended to
read as foll ows:

(a) Hospitals and other facilities approved pursuant to this article
shall rmake a report or cause a report to be made within thirty days of
the occurrence of any of the following: the suspension, restriction,
termination or curtailnent of the training, enploynent, association or
professional privileges or the denial of the certification of conpletion
of training of an individual |icensed pursuant to the provisions of
title eight of the education Ilaw or of a nmedical resident with such
facility for reasons related in any way to alleged nental or physical
i mpai rnent, inconpetence, malpractice or misconduct or inpairnent of
patient safety or welfare; the voluntary or involuntary resignation or
wi thdrawal of association or of privileges with such facility to avoid
the inposition of disciplinary neasures; notification by the hospital or
facility, to any entity providing personnel to perform professional
services to such hospital or facility, that the entity may not assign a
particular individual to provide such services to the hospital or facil-
ity, for reasons related in any way to alleged nental or physica

inmpairment, inconpetence, nmmlpractice or nisconduct or inpairnment of
patient safety or welfare; or the receipt of information which indicates
that any professional |icensee or medical resident has been convicted of

a crime; the denial of staff privileges to a physician if the reasons
stated for such denial are related to alleged nmental or physical inpair-

ment, inconpetence, malpractice, msconduct or inpairnment of patient
safety or welfare.
8 7. This act shall take effect inmediately and shall be deened to

have been in full force and effect on and after April 1, 2024; provided,
however, that the anmendnments to paragraph (a) of subdivision 10 of
section 230 of the public health | aw nade by section two of this act
shall not affect the expiration of such paragraph and shall expire ther-
ewith.



