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STATE OF NEW YORK

9213--A

| N ASSEMBLY

February 16, 2024

Introduced by M of A FAHY, DINONTZ, WEPRIN, G.LICK, COLTON, LUCAS
SI MON, SHI MBKY, SLATER, BURDI CK, FORREST, THI ELE, EPSTEIN, L. ROSEN-

THAL -- read once and referred to the Committee on Environnental
Conservation -- reported and referred to the Conmittee on Codes --
reported and referred to the Committee on Rules -- conmmittee
di scharged, bill anended, ordered reprinted as anended and recommitted

to said commi ttee

AN ACT to anmend the navigation law, in relation to financial responsi-
bility for the liability of a maor facility or vesse

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (e) of subdivision 3 of section 181 of the navi-
gation |law, as anmended by chapter 584 of the laws of 1992 and subpara-
graphs (ii) and (iii) as amended by chapter 585 of the l[aws of 1992 and
as further anmended by section 104 of part A of chapter 62 of the |aws of
2011, is anmended and a new paragraph (f) is added to read as foll ows:

(e) (i) The owner or operator of a vessel shall establish and maintain
with the departnent evidence of financial responsibility sufficient to
meet the anmount of liability established pursuant to paragraph (a) of
this subdivision. A person may not cause or pernit the operation of a
vessel in the state until the person has furnished to the departnent,
and the departnent has approved such evidence. The owner or operator of
any vessel which denonstrates financial responsibility pursuant to the
requi rements of the Federal G Pollution Act of 1990 (33 U S.C 2701 et
seq.), shall be deened to have denonstrated financial responsibility in
accordance with this paragraph.

(ii) The commi ssioner in consultation with the superintendent of
financial services nmay promulgate regulations requiring the owner or
operator of a major facility other than a vessel to establish and nain-
tain evidence of financial responsibility in an anount not to exceed
twenty-five dollars plus an annual inflation adjustnent, determ ned by
the comm ssioner from the increase in the consuner price index in the
one-year period ending on the March thirty-first prior to such inflation
adj ustment effective on the ensuing Septenber first, per incident, for
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each barrel of total petroleum storage capacity at the facility, subject
to a maximum of one mllion dollars per incident per facility in an
aggregate not to exceed two million dollars plus an annual inflation
adjustnent, determined by the conmissioner fromthe increase in the
consuner price index in the one-year period ending on the March thirty-
first prior to such inflation adjustnent effective on the ensuing
Sept ember first, per facility per year; provided, however, that if the
owner or operator establishes to the satisfaction of the comn ssioner
that a | esser amobunt will be sufficient to protect the environnment and
public health, safety and welfare, the conmm ssioner shall accept
evi dence of financial responsibility in such |esser anpunt. In determn-
ing the sufficiency of the amobunt of financial responsibility required
under this section, the comm ssioner and the superintendent of financial
services shall take into consideration facility size, storage capacity,
t hroughput, proximty to environnentally sensitive areas, type of petro-
| eum handl ed, and other factors relevant to the risks posed by the class
or category of facility, as well as the availability and affordability
of pollution liability insurance. Any regul ations pronul gated pursuant
to this subparagraph shall not take effect wuntil forty-eight nonths
after the effective date of this section.

(iii) Financial responsibility under this paragraph may be established
by any one or a conbination of the foll ow ng nethods acceptable to the
conm ssioner in consultation wth the superintendent of financial
services: evidence of insurance, surety bonds, guarantee, |letter of
credit, qualification as a self-insurer, or other evidence of financial
responsibility, including certifications which qualify under the Federal
Ol Pollution Act of 1990 (33 U.S.C. 2701 et seq.).

(iv) The liability of a third-party insurer providing proof of finan-
cial responsibility on behalf of a person required to establish and
mai ntain evidence of financial responsibility wunder this sectionis
limted to the type of risk assuned and the anount of coverage specified
in the proof of financial responsibility furnished to and approved by
the departnent. For the purposes of this section, the term"third-party
insurer” means a third-party insurer, surety, guarantor, person furnish-
ing a letter of credit, or other group or person providing proof of
financial responsibility on behalf of another person; it does not
i nclude the person required to establish and nai ntain evidence of such
financial responsibility.

(f) (i) Acceptance of proof of financial responsibility shall expire:

(1) one vear fromits issuance for self-insurance

(2) on the effective date of a change in the surety bond., guarantee,
insurance agreenent, letter of credit, or other proof of financia
responsibility; or

(3) on the expiration or cancellation of the surety bond, guarantee,
insurance agreenent, letter of credit, or other proof of financia
responsibility.

(ii) The person whose proof of financial responsibility is accepted by
the departnment wunder this section shall notify the departnent at |east
thirty days before the effective date of a change, expiration or cancel-
lation in the surety bond, guarantee, insurance agreenent, letter of
credit, or other proof of financial responsibility. Application for
renewal of acceptance of proof of financial responsibility under this
section nust be filed at least thirty days before the date of expira-
tion.

(iii) The departnent, after notice and hearing, may revoke acceptance
of proof of financial responsibility if it determ nes that:
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1) acceptance was procured by fraud or m srepresentation; or

(2) a change of circunstance has occurred other than a change speci-
fied in clauses one through three of subparagraph (i) of this paragraph,
whi ch woul d have warranted denial of the application.

(iv) Upon acceptance and approval of proof of financial responsibility
under this section, the departnent shall issue to the applicant a
certificate stating that the state's financial responsibility require-
nents have been satisfied. The certificate nust include the nane of the
major facility, vessel, or pipeline for which it is issued and the expi-
ration date of the certificate.

8 2. The npavigation law is amended by adding a new section 181-f to
read as foll ows:

8 181-f. Railroad financial preparedness. 1. The departnent shal
annually require a railroad conpany that transports crude o0il in the
state to submt information relating to the railroad conpany's ability
to pay in the event of a discharge involving the transport of crude oil.
The information subnmitted to the departnent nust include a statenent of
whether the railroad has the ability to pay for discharges resulting
from a reasonable worst case discharge as deternined by the depart nent
pursuant to rules and regulations. For the purposes of this section

a. "Crude o0il" shall nean any naturally occurring hydrocarbons coning
from the earth that are liquid at twenty-five degrees Cel sius and one
at nosphere of pressure including. but not limted to, crude oil, bitunen
and diluted bitunmen, synthetic crude oil, and natural gas well conden-
sate.

b. "Railroad" shall have the sane nmeaning as provided in subdivision
twenty-four of section two of the transportation | aw

c. "Railroad conpany" shall have the sane neaning as provided in
subdi vision twenty-five of section two of the transportation |aw

d. "Street railroad" shall have the sane neaning as provided in subdi-
vision twenty-nine of section tw of the transportation |aw

2. The departnent shall nmke such information available on its public
website not later than February first of each year. In addition, the
departnent shall also provide recommendations to the legislature on how
to address any financial deficiencies identified by railroad conpanies.

8§ 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw




