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STATE OF NEW YORK

8940

| N ASSEMBLY

January 30, 2024

Introduced by M of A BRONSON -- read once and referred to the Commt-
tee on Labor

AN ACT to anend the labor law, in relation to restrictions on consec-
uti ve hours of work for nurses

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 3, 4 and 5 of section 167 of the |abor |aw,
subdivisions 3 and 4 as anended by chapter 815 of the laws of 2022 and
paragraph ¢ of subdivision 3 and subdivision 5 as anended by chapter 27
of the laws of 2023, are anmended to read as foll ows:

3. The limtations provided for in this section shall not apply in the
case of:

a. a health care disaster, such as a natural or other type of disaster
that increases the need for health care personnel, unexpectedly affect-
ing the county in which the nurse is enployed or in a contiguous county..
The linmtations on mandatory overtinme shall be reinstated at the end of
the health care disaster and shall not exceed three consecutive days; or

b. a federal, state or county declaration of energency in effect in
the county in which the nurse is enployed or in a contiguous county. The
limtations on mandatory overtinme shall be reinstated at the end of the
decl ared energency or after thirty consecutive days, whichever is short-
er, provided that, pursuant to section twenty-nine-a of the executive
law, nothing in this subdivision shall linmt the power of the governor
to suspend the provisions of this subdivision while a federal, state, or
county declaration of enmergency is in effect; or

c. where a health <care enployer determnes there is an energency,
necessary to provide safe patient care. For the purposes of this para-
graph, "emergency", including an unanticipated staffing enmergency, is
defined as an unforeseen event that could not be prudently planned for
by an enployer [and], does not regularly occur, and does not include
routine nurse staffing needs that arose due to typical staffing
patterns, typical levels of absenteeism and tinme off typically approved
by the enployer for vacations, holidays., sick |eave, and personal |eave;
or

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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d. an ongoing nedical or surgical procedure in which the nurse is
actively engaged and whose conti nued presence through the conpletion of
the procedure is needed to ensure the health and safety of the patient.

4. The departnent shall assess an enployer a civil penalty of not nore
than one thousand dollars for a first violation, no nore than two thou-
sand five hundred dollars for a second violation within three years, and
no nore than five thousand dollars for a third or subsequent violation
wthin three years where an enployer requires a nurse to work nore than
such nurse's reqgularly schedul ed work hours; provided, further, that the
enpl oyee shall receive an additional fifteen percent of the overtine
payment fromthe enployer for each violation.

5. The provisions of this section are intended as a renedial neasure
to protect the public health and the quality of patient care, and shal
not be construed to dimnish or waive any rights of any nurse pursuant
to any other law, regulation, or collective bargaining agreenent.

[5—] 6. Oversight of the use of mandatory overtinme during an energen-
cy. a. The comm ssioner, in consultation with the conmm ssioner of
heal th, shall have the authority to pronul gate any regul ati ons necessary
to carry out the provisions of this section

b. Any health care enployer that utilizes an exception to the Ilinita-
tion on nmandatory overtime provisions as provided for in subdivision
three of this section shall notify the departnent when such provisions
are in wuse. If a health care enployer has utilized the mandatory over-
time provisions as provided for in this section for fifteen days or nore
in a given nonth, the enployer shall report to the departnent and the
departnent of health: (i) the nunber of days nmandatory overtime was
required; (ii) the nunmber of enployees that were required to remain on
duty in overtime status; and (iii) the dates and tines mandatory over-
time was required. If a health care enployer has wutilized nandatory
overtine provisions under this section for forty-five days or nore in
any consecutive three nonth period the health care enployer shall file
with the departnent and the departnent of health an explanation for why
mandat ory overtime was required and provide an estinmate of when the
enpl oyer intends to cease the use of mandatory overti ne.

c. The departnent shall establish an enforcenent officer to oversee
i nvestigations into any conplaints of violations of this section.

d. The health care enployer shall, before utilizing mandatory overtinme
provi sions and requiring an on-duty enployee to renmain, nmake a good
faith effort to have overtinme covered on a voluntary basis, including,
but not limted to, calling per diens, agency nurses, assigning floats,
or requesting an additional day of work from off-duty enpl oyees, to the
extent such staffing options exist. Failure to engage in a good faith
effort pursuant to this section shall be a violation. Any enpl oyee who
has been required to work in violation of this section my file a
complaint with the enforcenent officer alleging such violation. Any
conpl ai nt made pursuant to this paragraph nmust be nade in good faith.

8§ 2. This act shall take effect imediately.




