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STATE OF NEW YORK

8462

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

Decenber 29, 2023

Introduced by M of AL DINONTZ -- read once and referred to the Comrt-
tee on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to prohib-
iting the enforcenent of mandatory arbitrati on agreenents cl auses and
joint-action waivers with respect to workplace di sputes

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "Wrkers
Ri ghts Enforceability Act".

8§ 2. Legislative findings. 1. The legislature finds and decl ares that
the use and enforcenent of mandatory arbitration clauses and joint-ac-
tion waivers in cases alleging workplace violations has been and contin-
ues to be contrary to New York public policy. Accordingly, when federa
| aw does not require enforcement of mandatory arbitration clauses and
joint-action waivers, New York |aw does not pernmit their enforcenent.

2. The legislature further finds and declares that courts have m scon-
strued previous anendnents to section 7515 of the civil practice |aw and
rul es and that such amendrments were intended and remmin intended to have
retroactive effect and to nullify mandatory arbitration clauses entered
into prior to the original enactnent of section 7515 of the civil prac-
tice law and rul es.

8§ 3. Section 7515 of the civil practice |l aw and rules, as added by
section 1 of subpart B of part KK of chapter 57 of the laws of 2018,
paragraphs 2 and 3 of subdivision (a) as anended by chapter 160 of the
| aws of 2019, is anended to read as fol |l ows:

§ 7515. Mandatory arbitration clauses; prohibited. (a) Definitions. As
used in this section:

1. The term "enpl oyer" shall have the same neaning as provided in
subdi vi sion five of section two hundred ninety-two of the executive |aw

2. The term "prohibited clause" shall nean any nmandatory predispute
arbitration clause [e+—p+ovision] or any nandatory postdispute arbi-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
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tration clause in any contract, handbook, or other docunent adopted as
the policy of a covered entltv includinq a ioint-action maiver mhlch

requires [
Fened+es——ende#—the—eent#ae@] that the partles subnlt to nandatory arm
tration to resolve any allegation or claim

(i) of discrimination, in violation of Ilaws prohibiting discrim-
nation, including but not linmted to, article fifteen of the executive
| aw,__or

(ii) arising from concerning, or related to a contract of enploynent.

3. The ternt"nandatory predi spute arbitration clause” shall mean a
term or provision [eeptalned—r] of a witten contract, handbook, or
ot her docunent adopted as the policy of a covered entity which requires

the parties [Le——sesh—eeﬁtLaet—Le—sebn+L—any—nat#e;—the+ea#te#—a;¥s¥ng

—evew] , related non- S|qnator|es or third- oartv benef|C|ar|es to arbi-

trate a dispute that had not yet arisen at the tine of the nmaking of the
contract, handbook, or other docunent adopted as the policy of a covered
entity, regardless of whether such clause contains a provision that
purports to allow a party to opt-out within a linmted tinme period.

4, The term "nandatory postdispute arbitration clause" shall nean a
termor provision of a witten contract, handbook, or other docunent
adopted as the policy of a covered entity that requires the parties,
related non-signatories, or third-party beneficiaries to arbitrate a
dispute that arose before the tinme of the making of the contract or
docunent. regardl ess of whether such clause contains a provision that
purports to allow a party to opt-out within alimted tinme period.

5. The term"joint-action waiver" shall nmean a termor provision of a
witten contract, handbook, or other docunent adopted as the policy of a
covered entity, whether or not part of a predispute or postdispute arbi-
tration clause, that would prohibit, or waive the right of, one of the
parties to the clause to participate in a joint, class, or collective
action in a judicial, arbitral, admnistrative, or other forum raising
clains arising from concerning. or related to a contract of enploynent.
regardless of whether such clause contains a provision that purports to
allow a party to opt-out within a linmted tine period.

6. The term"arbitration” shall nmean the use of a decision making
forum conducted by an arbitrator or panel of arbitrators within the

meani ng and subject to the provisions of this article [sevenaty—+five—of
the—evi—practce—tawand—rules] .

7. The term "contract of enploynment” shall nean any contract to
performservices for hire, regardless of whether or not such contract
arises froman enploynent relationship, as defined under the |abor |aw

8. The term"covered entity" shall nean an enployer or an individua
or entity that is not acting as an enployer and engages individuals to
perform services for hire.

(b) [&5] 1. Prohibition. Except where [irconsistent—with] preenpted
by federal |law +] .

(i) no witten contract, handbook, or other docunent adopted as the
policy of a covered entity entered into or nade effective on or after
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the effective date of this section shall contain a prohibited clause as
defined in paragraph two of subdivision (a) of this section[-]; _and

(ii) a_ prohibited clause as defined in paragraph two of subdivision
(a) of this section contained in a witten contract., handbook, or other
docunent adopted as the policy of a covered entity entered into or nmde
effective prior to the effective date of this subparagraph shall not be
enf or ceabl e.

2. Exceptions. [Nething] Notwithstanding the provisions of subpara-
graph (i) of paragraph one of this subdivision, nothing contained in
this section shall be construed to inpair or prohibit [ar—esployer] a
covered entity from incorporating a non-prohibited clause or other
mandatory arbitration provision that the parties agree upon wthin such
contract, [that—the—parties—agree—upon] provided that any nmandatory
postdi spute arbitration clause nust conply with all of the conditions
set forth in paragraph four of this subdivision to be permtted.

[G-+] 3. Mandatory arbitration clause null and void. Except where
[ Hreonsistent—with] preenpted by federal law, or as provided in para-
graph four of this subdivision, the provisions of such prohibited clause
as defined in paragraph two of subdivision (a) of this section shall be
null and void. The inclusion of such clause in a witten contract shal
not serve to inpair the enforceability of any other provision of such
contract.

4. A mandatory postdispute arbitration clause may only be enforced if:

(i) the clause was not required by the covered entity, was not
obt ai ned by coercion or threat of adverse action, was not part of a
larger contract of enploynent but was instead a separate docunent, and
was not nmade a condition of enploynent, work or any enploynent-rel ated
or work-related privilege or benefit;

(ii) each party agreeing to the clause was inforned in witing using
sufficiently plain |anguage likely to be understood by the average worKk-
er of the right of the party to refuse to enter the agreenent wthout
retaliation;

(iii) each party agreeing to the clause did so after a waiting period
of not fewer than forty days., beginning on the date on which the party
was provided both the final text of the agreenent and the disclosures
required under this paragraph;

(iv) each party agreeing to the clause affirmatively consented to the
clause in witing; and

(v) a party was represented by counsel at the tinme of the making of
the mandatory postdispute arbitration clause, the covered entity
provided the clause to that party's counsel and gave advance notice to
counsel that the party was being asked to consent to the cl ause.

(c) Were there is a conflict between any collective bargaining agree-
ment and this section, such agreement shall be controlling.

(d) No covered entity may discharge, threaten, penalize, or in any
other manner discrinmnate or retaliate against a person who refuses to
agree to, or otherwi se objects to, the provisions of a nandatory predis-
pute arbitration clause, a mandatory postdispute arbitration clause, or
a joint-action waiver. A person who experiences such retaliation nay
bring a civil action in a court of conpetent jurisdiction against any
covered entity or persons alleged to have violated the provisions of
this section., and may recover all of the renedies avail able under para-
graph (a) of subdivision two of section tw hundred fifteen of the | abor
law, including but not limted to |iquidated danages, reasonable attor-
neys' fees, and costs.
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(e) The applicability of this section to a prohibited clause, and the
validity and enforceability of a prohibited clause to which this chapter
applies, shall be determned by a court of conpetent jurisdiction, irre-
spective of whether the party resisting arbitration challenges the
prohibited clause specifically or in conjunction with other terns of the
contract containing such prohibited clause, and irrespective of whether
the prohibited clause, or the contract., handbook, or other docunent
adopted as the policy of a covered entity in which the prohibited clause
is found, purports to delegate such deterninations to an arbitrator.
Except where inconsistent with federal law, an issue as to whether this
section applies with respect to a prohibited clause shall be determ ned
under state | aw

(f) Notwithstanding any choice of law clause in a contract, handbook
or other docunent adopted as the policy of a covered entity in which the
prohibited clause is found, or any other contractual provision to the
contrary, New York |aw governs the applicability of this section to a
prohibited clause for a worker who, for any significant portion of their
services for a covered entity, perforned services in New York

8 4. Severability and construction. I f any clause, sentence, para-
graph, subdivision, section or part of this act shall be adjudged by any
court of competent jurisdiction to be invalid, or its applicability to
any person or circunstance is declared invalid, such judgnment shall not
affect, inpair, or invalidate the remainder thereof, but shall be
confined in its operation to the clause, sentence, paragraph, subdivi-
sion, section or part thereof directly involved in the controversy in
whi ch such judgnent shall have been rendered. It is hereby declared to
be the intent of the legislature that this act would have been enacted
even if such invalid provisions had not been included herein. The
provisions of this act shall be liberally construed to give effect to
t he purposes hereof.

8§ 5. This act shall take effect inmediately.




