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STATE OF NEW YORK

8364

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

Decenber 13, 2023

Introduced by M of A FORREST, BURDI CK, GALLAGHER, MAMDANI, SHRESTHA - -
read once and referred to the Commttee on Correction

AN ACT to anend the correction law, in relation to the rights of people
in prisons, jails, and forensic facilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "rights behind bars; protecting the rights of people in prisons,
jails, and forensic facilities, and their |oved ones, in New York state
act".

8§ 2. Legislative findings and intent. The |egislature hereby finds and
decl ares:

A. Incarcerated individuals, their famlies, and | oved ones have human
rights. The legislature finds that New York's prisons and jails system
atically fail to recognize and protect the human rights of incarcerated
individuals, their fanmilies, and their |oved ones. Wile some of these
rights are protected by the | aw and constitution of New York State, and
the law and constitution of the United States, it is well-docunented
that the rights protected under existing |law are often not recognized in
practice and that there are gaps in existing | aw The intent of this
act is to: (i) make clear sone of the rights that already exist under
New York | aw but are not being consistently followed, (ii) close sone of
the gaps in existing law, and (iii) enshrine into New York State |aw
some of the well-established principles and obligations under interna-
tional human rights | aw.

B. Nunerous recent studies, reports, and court decisions have docu-
mented systemic, w despread, and persistent human rights violations in
New York's correctional facilities. These include: NYS Inspector Genera
Lucy Lang, Racial Disparities in the Admnistration of Discipline in New
York State Prisons, Novenber 2022; Neff, Santo, and Meagher, How A ' Bl ue
WAl l' Inside New York State Prisons Protects Abusive Guards, The Mars-
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hal | Project in partnership wth the New York Tines, My 2023; Neff,
Santo, and Meagher, In New York Prisons Guards Who Brutalize Prisoners
Rarely Get Fired, The Marshall Project in partnership with the New York
Times, May 2023; Law, V., The Wirst Prison in New York State, Prison
Legal News, March 2022; Gelardi and Brown, State Prisons Are Routinely
Violating New York's lLandnmark Solitary Confinenent Law, New York Focus,
Sept enber 2022; Bryant, 19 People Have Died From NYC Jails in 2022, The
Vera Project, Decenber 2022; Will-Geenberg, Disabled and Abandoned in
New York State Prisons, The Nation, Cctober 2021; Marcius, Hundreds of
Winen Set to Sue New York Over Allegations of Prison Sex Abuse, New York
Ti mes, Novenber 2022; Monitor's Reports in Nunez, et al. v. NYC Depart-
nent of Correction, et al., 11-cv-05845 (LTS) (SDNY) (rmultiple reports
i ssued by Court-appointed Mnitor as part of the settlenent of a class
action lawsuit relating to conditions in NYC jails on Rikers |Island,
starting in 2016 and continuing to the present); and Post-Visit Briefing
Reports issued periodically by the Correctional Association of New York
("CANY") pursuant to their statutory authority to conduct nonitoring
visits in NYS prisons (N ne Post-Visit Briefings were issued by CANY
from June 2021 t hrough Decenber 2022. Anong the findings during this
period were that 45% of incarcerated individuals interviewed reported
wi t nessi ng or experiencing verbal, physical, or sexual abuse by prison
staff, and 36%reported witnessing or experiencing racialized abuse by
prison staff.).

C. Sone of the human rights of incarcerated individuals in New York
State are protected by provisions in the New York State Constitution
including, Article I, sections 5 (prohibiting cruel and unusual punish-
ment), 6 (right to due process), 8 (right to speak freely), 11 (guaran-
teei ng equal protection of the laws), and 12 (prohibiting unreasonable
searches and seizures); the United States Constitution, including the
1st Amendnent (free speech), 4th Amendnment (prohibition of unreasonable
searches and sei zures), 8th Amendnent (prohibition of cruel and unusua
puni shnents), and 14th Amendnment (guaranteeing equal protection of the
law and due process of |law). However, these provisions and | aws do not
go far enough to protect the rights of people incarcerated in New York.
The intent of this act, in part, is to incorporate into New York |aw
additional human rights protections for incarcerated people as enshrined
in key docunents included in the body of international human rights |aw,
including, the United Nations Declaration of Human Rights, recogni zing
basic human rights applicable to all people, including, in Article 5,
the right not to be subjected to torture or to cruel, inhuman, or
degrading treatnent or punishnent; the International Covenant of G vil
and Political Rghts, including Article 7 (No one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment), and
Article 10 (Al persons deprived of their liberty shall be treated wth
humanity and with respect for the inherent dignity of the human person);
the Basic Principles for the Treatment of Prisoners (General Assenbly
Resol ution 45/111); the Convention Against Torture and Qher Cruel,
I nhuman, or Degrading Treatnent or Puni shnment; the United Nations Stand-
ard Mnimum Rules for the Treatnent of Prisoners (the Nel son Mandel a
Rul es); and other applicable and binding principles of internationa
human rights | aw.

D. The fundanental approach of international human rights law to the
treatnment of people in prison is expressed in Rule 3 of the Mandela
Rul es, which recognizes that "inprisonnent and other neasures that
result in cutting off persons fromthe outside world are afflictive by
the very fact of taking fromthese persons the right of self-determna-
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tion by depriving themof their liberty. Therefore the prison system
shall not, except as incidental to justifiable separation or the mainte-
nance of discipline, aggravate the suffering inherent in such a situ-
ation." In turn, Rule 4 requires that incarceration nust be used to
"ensure the reintegration of such persons into society upon release so
that they can lead a | aw abiding and sel f-supporting life" and Rule 5
thus requires prisons and jails to "minimze any differences between
prison life and |life at liberty that tend to | essen the responsibility
of the {incarcerated people} or the respect due to their dignity as
human bei ngs. "

To effectuate these rights, the Mandela Rul es require, among ot her
protections, that incarcerated people be allowed regular comunication
with their famly and friends, including through visits and through
witing, telecommunication, electronic neans, and digital nmeans (Rule
58.1), that people in prison have a right to "food of nutritional value
adequate for health and strength, of whol esone quality and well prepared
and served", and that any use of force against an incarcerated individ-
ual be "no nore than is strictly necessary” (Rule 82). They al so estab-
lish basic rights related to access to programing and treatnent,
connections to community entities, and restrictions on the use of
restraints.

E. In keeping with these legislative findings, this act ains to clear-
Iy recognize and establish the broad human rights franmework that
protects all incarcerated individuals in New York State. This act
specifically addresses certain issues that have arisen in New York pris-
ons and jails in recent years. That has included: violations of the
HALT Solitary Confinenent Law, restrictions on packages, visits, and
mai | ; staff abuse and brutality; and denials of other basic rights.

In regard to some of these issues, the lawis already clear, but New
York's prisons and jails are not consistently following it. For exanple,
despite «clarity concerning who qualifies as disabled under the HALT
Solitary Confinenent Law, and who, therefore, cannot be placed in segre-
gated confinenent, the NYS Departnent of Corrections and Conmunity
Supervision has consistently placed people with disabilities in segre-
gated confinenent. The intent of the amendnents to paragraph (c) of
subdivision 33 of section 2 of the correction | aw nade by section five
of this act is not to define disability, which is already in the |aw,
but rather to make clear via exanples what is already required. Simlar-
ly, while the correction law is already clear that people facing possi-
bl e placenent in segregated confinement or facing Tier Il tickets nust
have access to nmeani ngful representation, including by any |awer or |aw
student; that hearing officers nust conduct individualized assessnents
of the fact to deternine if the allegations meet the threshold require-
ments for placenent in segregated confinement or alternatives; and that
people in alternative disciplinary units nust have access to out-of-cel
time in group settings, access to core prograns available in the genera
popul ati on; and a presunption agai nst the use of restraints wunless an
i ndi vidualized determ nation is nade finding a significant and unreason-
able risk, prisons and jails are not conplying with these provisions and
so this act reiterates and clarifies these requirenents.

This act is not intended as an all-inclusive conpendi um of the human
rights protections afforded to people in jail or prison wunder interna-
tional law, as the intent is to correct and clarify certain specific
rights within the overall human rights f ramewor k. Anong ot her

protections, this act ains to ensure that people have a right to visit
with their |loved ones, to have regular communication wth their |oved
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ones, to receive care packages fromtheir |oved ones, to have access to
healthy and nutritious food, to be free fromstaff brutality and retali-
ation, to be free fromthe torture of prolonged solitary confinenent,
and to have access to real and neani ngful out-of-cell group programm ng
and engagenent. Recognition of these basic human rights wll alleviate
suffering of incarcerated individuals, strengthen ties with fanm lies and
communities, better prepare people for release, increase safety in pris-
ons and jails and in outside communities, and unequivocally establish as
the policy of the State of New York that brutality, racism sexual
abuse, harassnent, and denials of access to famly and |oved ones have
no place in New York's jails and prisons and will not be tolerated.

8§ 3. Section 2 of the correction law is anmended by addi ng el even new
subdi vi si ons 35, 36, 37, 38, 39, 40, 41, 42, 43, 44 and 45 to read as
fol |l ows:

35. "Contact visit" neans a visit between an incarcerated individua
and one or nore visitors in a visiting roomor equivalent space in which
the incarcerated individual and their visitor are in the sane unob-
structed space as each other wthout physical barriers between the
incarcerated individual and their visitor or visitors, that is conducive
to neaningful social interaction and activity, and with the ability to
interact freely wth their visitor, including but not limted to the
ability to comunicate freely, hold hands., hug., kiss. have other appro-
priate physical contact, purchase and share food and drinks fromthe
vendi ng nmachi ne, and take phot ographs together.

36. "Visitor" neans any individual who cones to visit a person incar-
cerated in a correctional facility or secure facility, including, but
not limted to, a famly nenber, friend, advocate, or |oved one

37. "Cell" nmeans any room area or space that is used or is intended
to be used by an incarcerated individual for sleep, or that is not a
shared space conducive to neaningful congregate social interaction anpng

nmany people in a group setting where an individual is held for any
purpose..

38. "Cell confinenment" neans being in a cell

39. "Qut-of-cell" nmeans being in a space outside of, and in an area
away from a cell, in a group setting with other people all in the sane

shared space without physical barriers between people that is conducive
to neaningful and congregate social interaction and activity.

40. "Congregate recreation" neans out-of-cell recreation in a group
setting wth other people all in the sane shared space that takes place
outside, weather permtting, in an open vyard wthout being caged or
covered, and when weather does not permt or when an incarcerated indi-
vidual so chooses, in a non-caged gynnasi um or equival ent.

41. "Core prograns” neans any and all prograns that can be assigned by
a departnent program commttee, any and all required depar t nent
prograns, and any and all prograns that are considered for purposes of
good tine, nerit tine, other tine allowance, parole release, or other
rel ease nechani sns. Core prograns shall include, but not be limted to,
acadeni c classes, vocational prograns, transitional services, alcoho
and substance abuse treatnent, aggression replacenent training, sex
of fense counseling and treatnent, and any other assigned or required

progr ans.
42. "Represented" neans an incarcerated individual having an attorney
(licensed in any jurisdiction of the United States), law student with

supervision by any attorney regardl ess of whether the attorney is affil-
iated with a law school., paralegal. or other incarcerated individua
provi de representation at any and all stages of a hearing and appeal
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including but not limted to opening and closing statenents, presenta-
tion of evidence, calling and questioning wtnesses, cross-exam ning

witnesses, reading of the disposition, sentencing, and appeal, with the
choice by the incarcerated individual and their representative of either
having the representative physically present at any and all stages of
the hearing in the same roomand/or participating through videoconfer-
ence.

43. "Personal property" neans any and all property that has been
lawfully in the possession of an incarcerated individual, including but
not limted to, for the purposes of state correctional facilities al

itens listed in departnent directive forty-nine hundred thirteen as of
June fourteenth, two thousand twenty-two and for purposes of |ocal

correctional facilities and secure facilities all itens permtted under
applicable rules and regulations to each facility as of October twenti -
eth, two thousand twenty-three. |If a person has a static tablet,

personal property includes a static tablet and the person shall be able
to use that tablet, in addition to any other tablet, for purposes of

naki ng phone calls, enmnils, and other uses. If a personis at a facility
t hat al | ows televisions, personal property includes televisions.
Personal property shall also include typewiters, assistive devices,
approved electronic devices, books-on-tape players, and any other prop-
erty that an incarcerated individual has Jlawfully had in their

possession..
44, "Secure facility" neans (a) all forensic nental health facilities,

including those that hold people pursuant to section 330.20 or 730.50 of
the crimnal procedure law or 14 NYCRR Part 57, and including but not
limted to the M d-Hudson Forensic Psychiatric Center, Kirby Forensic
Psychiatric Center, Rochester Regional Forensic Unit, and Northeast
Regi onal Forensic Unit; (b) all secure treatnent facilities, as defined
in subdivision (0) of section 10.03 of the nental hygiene |aw, including
but not limted to the Central New York Psychiatric Center and St
Lawr ence Psychiatric Center; and (c) all secure nental health facilities
hol di ng people pursuant to section four hundred two or five hundred
eight of this chapter

45. "lIncarcerated individual" nmeans any person confined in a state or
local correctional facility or secure facility.

8 4. Subdivision 23 of section 2 of the correction law is anended by
addi ng three new paragraphs (a), (b) and (c) to read as foll ows:

(a) A person may only be placed in cell confinenent beyond seventeen
hours a day for purposes of nedical or nental health treatnent if a
licensed nedical professional deternmines that the cell confinenent
itself is nedically necessary to carry out the nedical or nental health
treatnment, such as for purposes of suicide watch, nedical isolation, or
nedi cal quarantine. Such determination shall be docunmented in witing
and shall be reviewed and reauthorized by a licensed nedical profes-
sional at |least once every forty-eight hours.

(b) A person may only be held in such confinenent pursuant to para-
graph (a) of this subdivision for as limted a tine as nedically neces-
sary, as exclusively deternmned by nedical or nental health staff, and
in the least restrictive environnent that is nedically appropriate, as
deterni ned exclusively by nedical or nmental health staff.

(c) Cell confinenment pursuant to paragraph (a) of this subdivision
shall be in an appropriate space conducive to nedical or nental health
treatnent. Wiile in such confinenent a person shall at |east have access
to: (i) a tablet pursuant to paragraph (t) of subdivision six of section
one hundred thirty-seven of this chapter unless a |licensed nedical
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professional determ nes that access to a tablet would be harnful to the
person based on nedical or nental health-related reasons; (ii) his or
her full conplenent of property unless a licensed nedical professiona
deternmines that access to a particular itemis inappropriate for nedical
or nental health-related reasons; and (iii) core prograns and ot her
programm ng and engagenent available to people incarcerated in the
general population but done in a manner consistent with the nedical and
nental health treatnment being received, such as at a physical distance
det ernmi ned appropriate by nedical or nmental health staff.

8 5. Subdivision 33 of section 2 of the correction | aw, as added by
chapter 93 of the Iaws of 2021, is anended to read as foll ows:

33. "Special popul ations" nmeans any person: (a) twenty-one years of
age or younger; (b) fifty-five years of age or older; (c) with a disa-
bility as defined in paragraph (a) of subdivision twenty-one of section
two hundred ninety-two of the executive law,_ including but not limted
to: (i) all people with any nental health diagnosis; (ii) all people on
the office of nmental health caseload currently; (iii) all people with
any intellectual, developnental, or cognitive diagnosis; (iv) all people
with any physical disability diagnosis or nobility inpairnent; (v) al
people with any sensorial disability diagnosis; and (vi) all people with
traumatic brain injury or organic brain syndrone; (d) who had been on
the office of nmental health caseload. or had any nental health diagno-
sis, wthin the previous year; (e) who had a diagnosis of intellectual
devel opnmental, cognitive, physical, or sensorial disability wthin the
previous year; or [+ (f) who is pregnant, in the first [eight] twelve
weeks of the post-partumrecovery period after giving birth, experienc-
ing a mscarriage, or terminating a pregnancy, or longer if nmedically
necessary, or caring for a child in a correctional institution pursuant
to [ subdi-sions] subdivision two or three of section six hundred el even
of this chapter

8§ 6. Subdivision 3 of section 137 of the correction |law, as anmended by
chapter 322 of the laws of 2021, is amended to read as foll ows:

3. Each incarcerated individual shall be entitled to clothing suited
to the season and weather conditions, including but not limted to
appropriate winter weather clothing, multiple layers of clothing, and
the ability to wear personal clothing under state issued clothing when
going to prograns, recreation, visits, facility nedical, or nedica
trips when the tenperature is forty-five degrees or below, and to a
sufficient quantity of guality, wholesonme and nutritious food, including
a full range and variety of fresh fruits and vegetables, consistent with
nutritional quideline requirenents developed by the departnent of
health. Medically necessary diets, including but not limted to diabetic
and heart health diets, and religious diets, shall be provided and be of
conparable quality and variety as general population neals.

(a) FEach incarcerated individual shall be afforded sufficient tine to
eat their nmeals, including that all people shall be provided at |east
twenty minutes after receiving their food to eat during neal tinmes and
that any person who requires additional tinme due to age or disability
shall be provided sufficient additional tine. Each incarcerated individ-
ual shall be allowed to bring leftover food out of the ness hall in a
small bow . To the extent practicable, the clothing and bedding of
incarcerated individuals shall be nmanufactured and | aundered in insti-
tutions in the departnent.

(b) Each incarcerated individual who uses a wheelchair shall be
provi ded an assistant to help push the wheelchair if the person who uses
the wheel chair chooses to have such an assi stant.
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§ 7. Subdivision 5 of section 137 of the correction |aw, as anended by
chapter 322 of the laws of 2021, is anended to read as foll ows:

5. No incarcerated individual in the care or custody of the departnent
shall be subjected to degrading treatnment[—anrd—-re]. No officer [eF] .
ot her enpl oyee of the departnment, or other governnent enployee shal

[ Faiet—any—blows—whatever] use force upon any incarcerated individual,
[wpless—inself defense—or o0 suppress—arevolt or insurrection—\Vhen

escape] except as a last resort after exhausting de-escalation tech-
niques and where there are no practical alternatives available to
prevent: (i) inmm nent physical harmto other incarcerated individuals,

staff, visitors, or other persons; (ii) major property damage that rais-
es an imminent safety and security risk; or (iii) escape. Wen the use
of force is authorized, officers and enployees shall always use the
m ni rum anount necessary to defend thenselves, to secure the persons of
incarcerated individuals, to prevent inmnent physical harm to prevent
major property danmage that raises an inmnent safety and security risk

and to prevent an escape. Any force used shall be proportional to the
threat encountered. Contractors and volunteers are prohibited from ever
using force.

(a) Al officers, departnment enpl oyees, and governnent enpl oyees work-
ing or operating in a correctional facility shall be prohibited from
usi ng excessive and unnecessary force, force after control of an incar-
cerated individual has been established, and all high inpact force,
including but not limted to (i) strikes or blows to the head, face,
groin., neck, kidneys., and spinal colum, (ii) kicks, and (iii) choke
holds, carotid restraint holds, and other neck restraints except where a
person is in inmmnent danger of death or equivalent level of serious
bodily injury and where | esser neans are inpractical or ineffective.

(b) No officer, other enployee of the departnent, or other governnent
enpl oyee working or operating in a correctional facility shall carry or
use a steel baton. Any use of other batons, chemi cal spray. or any other
weapons shall conply with all provisions of this subdivision.

(c) No officer, other enployee of the departnent or the office of
nental health, or other governnent enployee working or operating in a
correctional facility or secure facility shall carry out., nor cause
others to carry out, any formof retaliation against any person incar-
cerated in a correctional facility or confined in a secure facility for
reporting msconduct., reporting an incident, raising a conplaint, filing
a grievance, filing a lawsuit, taking other |egal action, conmunicating
with the nedia, |awnakers, the Correctional Association of New York, an
attorney, an advocate, any investigative body or any other person or
entity, otherw se exercising or asserting the rights of incarcerated or
confined individuals or asserting responsibilities of staff or the
departnent, taking any other similar action, or supporting another
incarcerated or confined individual in taking any of the actions in this
par agr aph.

(d) No officer, other enployee of the departnent or the departnent of
nental health, or other governnment enployee working or operating in a
correctional facility or secure facility shall provide any false infor-
nmation on a msbehavior report, unusual incident report, use of force
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report, or any other docunent, and all officers, enployees, and govern-
nent enpl oyees working or operating in a correctional facility or secure
facility shall have a duty to report, and provide all relevant informa-
tion regarding, any and all observed nisconduct by another officer,
enpl oyee, or person working or operating in a correctional facility or
secure facility.

§ 8. Subdivision 6 of section 137 of the correction law is anmended by
addi ng seven new paragraphs (p), (q), (r), (s), (t), (u) and (v) to read
as foll ows:

(p) (i) Al persons incarcerated in a correctional facility or secure

facility shall have the right to in-person contact visits with up to
four visitors at a tine, every day of the week for nmany hours per day.
Visitation shall be allowed at all correctional facilities and secure

facilities, seven days a week, every day of the year. The nunber,
length, and frequency of visits by each visitor may be limted only as
necessary to accommpdate all visitors who arrive during scheduled visit-
ing times, and any such limtations shall never infringe upon the mini-
mum_ visit requirenents in this paragraph. Miultiple sets of visitors
shall be allowed to visit an incarcerated individual at different tines
on the sane day. and a visitor shall be allowed to visit multiple incar-
cerated individuals at different tines on the sane day. If a visitor
| eaves the correctional facility, they shall have the ability to return
to the facility that day to participate in a visit, including either
with the sane incarcerated individual originally visited or a different
incarcerated individual

(ii) Neither the departnment nor the office of nmental health may
restrict an incarcerated individual's visits as a disciplinary neasure
or for any other reason, nor may either agency deny or restrict a visi-
tor's ability to visit so long as the person visited agrees to the
visit.

(iii) FEFach correctional facility and secure facility shall process
visitors and bring down people in such facilities to a visit as expe-
ditiously as possible, including ensuring that the visited person and
their visitor are able to be together starting within one hour of the
visitor arriving at the facility, unless the visited person voluntarily
chooses to take nore tine to cone for the visit. Al visitors waiting
for a visit shall have basic needs net while waiting., including but not
limted to being able to wait inside, being able to confortably sit. and
having access to drinking water and bathroomfacilities.

(iv) No drug detecting dogs nmay be used inside of any visiting roons
or other areas where a visited person is neeting with their visitor.

(v) Videoconferencing may supplenent, but shall not take the place of,
in-person visits.

(vi) Each incarcerated individual shall be provided the opportunity to
take a shower before any visit.

() Al persons in a correctional facility or a secure facility shal
have the right to receive packages from any person through direct il
during a visit to a correctional facility or secure facility, or by mmai
from commercial sources. The departnent shall not require that packages
be purchased fromor delivered by a vendor, shall not require that pack-
ages that are purchased or delivered froma vendor cone from a partic-
ular vendor or vendors, and shall not restrict the ability of a person
to directly send itens to an incarcerated individual through the facili-
ty package roomor directly deliver itens to an incarcerated individua
through the visiting process. The departnent shall provide for pronpt
delivery to incarcerated individuals of all packages. including pronpt
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delivery of perishable food itens to avoid expiration or spoilage. A
packages shall be delivered to incarcerated individuals wthin forty-
eight hours from the tine the package arrives at the facility, except
that all packages that are brought on a visit shall be delivered to the
incarcerated individual on the sane day as the visit. If any itemin a
package is disallowed, the incarcerated individual shall have the option
to., within fourteen days of receiving witten notice that the itemis
disall owed, donate the itemto the charitable organization of their
choosing, return the itemvia the visiting room or return the itemvia
mail at their own expense. ltens that nmay be part of packages shal
include, but not be linmted to the following itens, and any restrictions
on the particular packaging of any such itens nmust be reasonably and
directly related to a significant safety or security concern:

(i) food utensils and food itens, without any linit on the nunber of
pounds or itens, including but not limted to fresh fruits and vegeta-

bles, coffee and beverages, dried coffee cream bread, pouched food,

canned food, candy, cheese, condinents, neats, nuts, oatneal and cereal
pastries, raisins and dried fruit, cooked or cured or snoked seafood,

and snacks:;
(ii) personal cosnetics and personal hygiene products, including but
not limted to soap, shanpoo., deodorant, and fem nine hygiene itens;
(iii) seasonally appropriate indoor and outdoor clothing and footwear;

(iv) legal. witing., and art supplies, including but not limted to
stationery, witing and drawing inplenents, and typewiters;
(v) educational supplies, including but not Jl|limted to notebooks,

rulers, and calculators appropriate for primary, secondary and post-sec-
ondary education;

(vi) new and used books, nmagazines and other publications;

(vii) itens for use in recreation and physical exercise;

(viii) accessories for tablet conputers and other electronic devices
permtted in facilities;

(ix) religious articles, including but not limted to prayer rugs and
books, religious headgear, and pendants; and

(x) tobacco products.

(r) Al persons incarcerated in a correctional facility or secure
facility, other than those in segregated confinenent, shall have access
to at least fourteen hours of out-of-cell tine per day, including access
to at |least seven hours of daily out-of-cell congregate progranm ng and
activities and access to at |least two hours of congregate recreation.

(s) Al persons incarcerated in a correctional facility or secure
facility shall have the right to receive correspondence in its original
and not photocopied, form including but not limted to letters, cards,

phot ographs, postcards, legal mail. and other correspondence.

(t) Al persons incarcerated in a correctional facility or secure
facility shall have access to an internet-connected or simlarly
equi pped tablet or other device that allows for free personal phone
calls and free emmils, as well as access to lawlibrary resources,

programm ng, nusic, ganes, videos, novies, and other applications.
Incarcerated individuals shall have access to free personal phone calls
and free emails at |east four hours per day. Beyond the four-hour mnini-
num a facility may provide additional access to the tablet and addi -
tional access to personal phone calls and ennils, and all personal phone
calls and emnils shall be free for the person initiating and the person
receiving the comunication.

(u) Al correctional facilities and secure facilities shall operate a
conm ssary or canteen. The prices of itens sold at each comm ssary or
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canteen shall take into account the m ni num wages people incarcerated
are earning and shall be at least sixty percent below the current narket
rate for such itens, as based upon the cost of simlar itens for sale in
the sanme region as the correctional facility. Each conm ssary and
canteen shall be fully stocked and shall include quality wholesone and
nutritious food, including a full range and variety of fresh fruits and
veget abl es.

(v) Any person incarcerated in a correctional facility or secure
facility shall have a right to bring in state court an action based on
any violation of this section or the requlations prescribed under these
sections to: (i) enjoin such violation; (ii) obtain a declaratory judg-
nent; (iii) recover for noney danmges; and (iv) any other appropriate
relief determined by the court.

8 9. Subparagraph (ii) of paragraph (j) of subdivision 6 of section
137 of the correction law is anended by adding two new clauses (A) and
(B) to read as follows:

(A) Tine spent in any of the following locations shall not constitute
out-of-cell tinme: (1) on a tier or wal kway outside of a cell or groups
of cells; (2) in a recreation area contiguous to a cell: (3) in a recre-
ation area without a group of many people afforded sinultaneous access
to the sane shared space without physical barriers and conducive to a
neani ngful congregate social interaction; or (4) any space wi thout a
group of many people afforded sinultaneous access to the sane shared
space w thout physical barriers and conducive to neaningful congregate
social interaction.

(B) If an incarcerated individual voluntarily chooses not to partic-
ipate in congregate out-of-cell tine, congregate recreation, or congre-
gate programming, they shall be offered access to conparable individua
programmng., individual recreation, and individual tine away fromtheir
cell where they sleep. Voluntarily declining to participate in congre-
gate out-of-cell tine., congregate recreation. or congregate programmi ng
shall be done in witing or by videotape.

§ 10. Subparagraph (v) of paragraph (j) of subdivision 6 of section
137 of the correction | aw, as anended by section 4 of part NNN of chap-
ter 59 of the laws of 2021, is anended to read as foll ows:

(v) An incarcerated [persen] individual in a residential rehabili-
tation wunit shall have access to core prograns and work assignnments

Nna A alalasa¥a ala¥a¥a)

popation] available in general population, and shall receive the sane
credit for participation in such prograns as they would in general popu-
lation for purposes of their programrequirenents and for purposes of
good tinme, nmerit tine, other tine all owance, parole release, or consid-
eration for other release nechanisns. Such incarcerated [persens] indi-
viduals shall also have access to additional out-of-cell, traunma-in-
forned therapeutic programm ng ai ned at pronoting personal devel opnent,
addr essi ng underlying causes of problematic behavior resulting in place-
ment in a residential rehabilitation wunit, and hel ping prepare for
di scharge fromthe unit and to the community.

§ 11. Subparagraph (vii) of paragraph (j) of subdivision 6 of section
137 of the correction |aw, as added by chapter 93 of the | aws of 2021,
is anended to read as foll ows:

(vii) Restraints shall not be used when incarcerated [pe+sens] indi-
viduals are participating in out-of-cell activities within a residenti al
rehabilitation unit, residential nmental health treatnent unit, step-down
unit, correctional alternative rehabilitation unit, protective custody,
and any other similar wunit, wunless an [#inpdivdual] individualized
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assessnent is made at the tine of, or imediately follow ng, an incident
involving the person in question that restraints are required for that
specific person in question because of a significant and unreasonable
ri sk [te—the—safetyyr—and—security] of immnent serious physical injury to
sel f other incarcerated [persens] individuals or staff based on
concrete evidence of such risk by that person. Such individualized
assessnents shall be nenorialized in witing, with a witten explanation
as to why, including providing concrete evidence relied on to determ ne
that, restraints were required for the specific person in question to
prevent a significant and unreasonable risk of inmnent serious physica
injury.

(A) Were restraints are inposed, the least restrictive form of
restraints shall be used, for no longer than necessary to abate such
inm nent harm

(B) Restraints shall not continue to be used beyond the day they were
applied unless a determnation is nade at a subsequent due process hear-
ing, with all of the protections of subdivision one of this section
that restraints remain necessary to abate a significant and unreasonabl e
risk of inminent serious physical injury to self, other incarcerated
individuals, or staff, based on concrete evidence of such risk.

(C) Any continuing use of restraints shall be reviewed daily, in wit-
ing, and discontinued once there is no longer a risk of imminent injury.
Continued use of restraints may only be authorized for at npbst a seven-
day period.

§ 12. Paragraph (k) of subdivision 6 of section 137 of the correction
| aw i s anended by addi ng three new subparagraphs (v), (vi) and (vii) to
read as foll ows:

(v) No incarcerated individual shall receive a sanction of npre than
fifteen days of segregated confinenent tinme nor nore than sixty days of
time in a residential rehabilitation unit, residential nental health
treatnent unit, or any other disciplinary confinenent unit for any inci-
dent, regardless of how nmany charges are associated with that incident.

(vi) To inpose a disciplinary sanction, a hearing officer nust find an
incarcerated individual guilty of the charged act or acts by clear and
convi nci ng evi dence.

(vii) Al hearing officers shall engage in a neaningful fact finding
process. |f a hearing officer inposes a sanction of segregated confine-
nent beyond three days or any tine in a residential rehabilitation unit,
the hearing officer shall detail in witing in their decision the
specific ways in which the act or acts the incarcerated individual was
found gquilty of net all of the requirenents of subparagraph (ii) of this
paragraph. The disposition or determ nation shall include a statenent of
evidence, which includes the testinpny of each witness and a st atenent
of reasons why the incarcerated individual's evidence or defense was
credited or rejected.

§ 13. Paragraph (1) of subdivision 6 of section 137 of the correction
|l aw i s amended by addi ng five new subparagraphs (i), (ii), (iii), (iv)
and (v) to read as foll ows:

(i) Each person facing the possibility of placenent in segregated
confinenment or a residential rehabilitation unit shall be infornmed in
witing and verbally, including before they appear for a disciplinary
hearing and then again on the hearing record, that they are permtted to
be represented at their disciplinary hearing, shall be provided the
opportunity to seek representation, and may bring their chosen represen-
tative into the hearing at any tine prior to the disposition of their

heari ng.
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(ii) For all disciplinary hearings, incarcerated individuals and,
where applicable, their representatives shall be provided, as soon as
possible and no later than forty-eight hours prior to the start of a
hearing. all evidence relevant to their disciplinary charge and/or hear-
ing, including but not linmted to the nisbehavior report, any and al
excul patory evidence, any use of force or unusual incident reports
concerning the incident, any to-from nenoranda concerning the incident,
any staff reports or accounts, any witness statenents, any informtion
relied upon froma confidential source subject to security redactions,
any nedical records related to the incident, any related contraband
receipts, any other witten materials concerning the incident, any
rel at ed phot ographs, and audi o and video recordings of or related to the
incident.

(iii) For all disciplinary hearings, incarcerated individuals and,
where applicable, their representatives shall have the right during a
hearing to provide opening and closing statenents, request and receive
evi dence, conduct a neaningful investigation, call and question
W t hesses, cross-exanine wtnesses, and present evidence.

(iv) Al disciplinary hearings shall be recorded and such recordings
shall be provided to the incarcerated individual and his or her repre-
sentative, if applicable.

(v) If a personis held in segregated confinenent or a residentia
rehabilitation unit prior to a hearing, any tine spent in segregated
confinenent or a residential rehabilitation unit prior to the hearing
shall: (A if the person is found guilty of an eligible charge under
subparagraph (ii) of paragraph (k) of this subdivision, be credited
toward any sanction to segregated confinenent or residential rehabili-
tation unit inposed; and (B) if the person is not found quilty of an
eligible charge under subparagraph (ii) of paragraph (k) of this subdi-
vision, be credited as additional good tine behavior allowance tine
under section eight hundred three of this chapter.

8§ 14. Paragraph (o) of subdivision 6 of section 137 of the correction
| aw, as anended by section 6 of part NNN of chapter 59 of the Ilaws of
2021, is amended to read as foll ows:

(0) The departnent shall publish nonthly reports on its website, with
sem -annual and annual cumul ative reports, of the total nunber of beds
at each facility, including the nunber of beds held vacant for use as
guarantine, and the total nunber of people who are in,_ separately [list-
ed: general popul ation; segregated confinenent [and—the—+total—hdrber—of
people—who—are—i-n] ;. residential rehabilitation units; st ep- down
progranms; residential nental health treatnment units, including but not
limted to behavioral health units, residential nental health units,
therapeutic behavior units, internediate care prograns, and transitiona
internediate care prograns; protective custody; administrative segre-
gation; reception, shock incarceration; |-ASAT; close supervision units;
special needs units; assessnment and program preparation units; residen-
tial crisis treatnment units; intensive internediate care prograns,
correctional alternative rehabilitation units, units for the cognitively
inpaired, and any and all other designated wunits wthin the prison
system where out-of-cell tine is restricted in any way, on the first day
of each nonth and the total nunber of placenents in each |ocation during
the preceding nonth. The reports shall provide a breakdown of the
nunber of people and placenents, separately listed, in [segregated
conft-Rerppt—and—-A—Fresi-dential—rehabilitation] each of the af orenen-
tioned units, separately listed, by: (i) age; (ii) race; (iii) gender
(iv) nmental health treatnent level; (v) special health accommbdati ons or
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needs; (vi) need for and participation in substance use disorder,

academ c, vocational, transitional services, aggression replacenent
training, sex offense counseling and treatnment, and all other nmandatory
prograns, separately listed; (vii) pregnancy status; (viii) continuous
| ength of stay in [+esidential—t+reatrent—units] each type of wunit, as
well as length of stay in the past sixty days; (ix) nunber of days [i#
segregat-ed—continenent] and hours per day, of participation in out-of-
cell group programming; (x) a list of all incidents resulting in sanc-
tions of segregated confinenent, including all substantiated charges

related to each incident, by facility, unit, anount of segregated
confinenment and residential rehabilitation unit time inposed for the
sanction and date of occurrence; (xi) |[the—purber—ofincarcerated
persehrs—-h—segregated——econtinenent—by] facility; [anrd] (xii) the nunber
of [ irearecerated—persons—n—res-dential—rehabi-Htati-ep—nits—by—taei—-—
] incidents of self-harm suicide attenpts, and suicide by facility,
unit, and date of occurrence; (xiii) the nunber of deaths by facility
and unit, cause of death, and date of occurrence; (xiv) the nunber of
sanctions taking away a person's privileges or services, separately
listed and including but not limted to, visitation, packages, corre-
spondence, phone calls, tablets, cell shield, prograns, recreation

comm ssary, out-of-cell time, food, restitution, forfeiture of funds,
loss of good tine, family reunion program and inposed work task; and
(xv) staff uses of force, by facility, unit, date of occurrence, |evel
of injury to incarcerated individuals and staff, and outcone of any
disciplinary or other action taken.

8 15. Severability. If any provision of this act, or any application
of any provision of this act, is held to be invalid, that shall not
affect the validity or effectiveness of any other provision of this act,
or of any other application of any provision of this act, which can be
given effect without that provision or application; and to that end, the
provi sions and applications of this act are severable.

§ 16. This act shall take effect on the thirtieth day after it shal
have becone a | aw.




