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2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

June 6, 2023

Introduced by M of A SOLAGES, WEPRIN, AUBRY, STECK -- read once and
referred to the Committee on Correction

AN ACT to anmend the correction law, in relation to expandi ng prison work
rel ease programeligibility and participation

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 2 of section 851 of the correction [aw, as
anended by section 228 of chapter 322 of the |aws of 2021, is anmended to
read as foll ows:

2. "Eligible incarcerated individual" means: a person confined in an
institution who is eligible for release on parole or who will becone
eligible for release on parole or conditional release within [+ws] three
years. Provided, however, that a person under sentence for an offense
defined in paragraphs (a) and (b) of subdivision one of section 70.02 of
the penal |aw, where such of fense involved the use or threatened use of
a deadly weapon or dangerous instrument shall not be eligible to partic-
ipate in a work release programuntil he or she is eligible for release
on parole or who will be eligible for rel ease on parole or conditiona
release within [eighteen] thirty nonths. Provided, further, however,
that a person under a determnate sentence as a second felony drug
of fender for a class B felony offense defined in article two hundred
twenty of the penal |aw, who was sentenced pursuant to section 70.70 of
such law, shall not be eligible to participate in a tenporary release
programuntil the tine served under inprisonnment for his or her determ -
nate sentence, including any jail tine credited pursuant to the
provi sions of article seventy of the penal law, shall be at |east eigh-
teen nmonths. 1In the case of a person serving an indeterm nate sentence
of inmprisonment inposed pursuant to the penal law in effect after
Sept ember one, nineteen hundred sixty-seven, for the purposes of this
article parole eligibility shall be upon the expiration of the rmininmm
period of inprisonnent fixed by the court or where the court has not
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fixed any period, after service of the mninmmperiod fixed by the state
board of parole. [LL—an—+neaLeeLaLed—+nd+¥+dHaL——+s——den+ed——#e¥ease——en

case mhere an |ncarcerated |nd|V|duaI is denled rel ease on parole whil e
participating in a tenporary release program the departnment shal

review the status of the incarcerated individual to determne if contin-
ued placenent in the programis appropriate. No person convicted of any
escape or absconding offense defined in article two hundred five of the
penal law shall be eligible for tenporary rel ease. Further, no person
under sentence for aggravated harassnent of an enpl oyee by an incarcer-
ated individual as defined in section 240.32 of the penal |aw for, any
honmi ci de of fense defined in article one hundred twenty-five of the pena

law, for any sex offense defined in article one hundred thirty of the
penal law, for an act of terrorismas defined in article four hundred
ninety of the penal law, for an offense involving the sexual performance
of a child as defined in article two hundred sixty-three of the pena

law, or for an offense defined in section 255.25, 255.26 or 255.27 of
the penal law shall be eligible to participate in a work rel ease program

as defined in subdivision three of this section. Nor shall any person
under sentence for any sex offense defined in article one hundred thirty
of the penal law be eligible to participate in a community services

progran1as defined in subd|V|S|on five of thls sectlon [hb%m+;hs;and+ng

approval—oaf—the comm-ssi-grer—| The conmm ssi oner shaII pronulgate regu-

lations giving direction to the tenporary release comittee at each

institution in order to aid such conmmttees in [earHhRg—out—this

mandate] determ ning which incarcerated individuals are eligible and

appropriate to participate in the tenporary rel ease prograns.

The gover nor [ —by—executive—order—] nmay not issue or enforce any exec-

utive order to exclude or linmt the participation of any class of

[ otherwi-se] eligible incarcerated individuals from participation in a
temporary release program Nothing in this paragraph shall be construed

to affect [eL+he#—+he5¥aLfd++y—eL—any—e*eeuLf¥e—e+de¥—p#e¥+oas+yf—+§syed

uaLs—Ln—sueh—p#eg#an+e#] the authorlty of the connissioner to inpose
appropriate regulations [Hting—sueh—participation] for determning

whi ch incarcerated individuals are eligible and appropriate to partic-
ipate in the tenporary release prograns. The conm ssioner shall promul -
gate requlations giving direction to departnment and transitiona
services staff with regard to devel oping and providing programmatic
support to tenporary release participants with enphasis on the first
three nonths of work rel ease.

8§ 2. Subdivision 2 of section 851 of the correction |law, as anmended by
section 228-b of chapter 322 of the |laws of 2021, is anended to read as
fol | ows:

2. "Eligible incarcerated individual" nmeans: a person confined in an
institution who is eligible for release on parole or who will becone
eligible for release on parole or conditional release within [+we] three
years. Provided, that a person under a deterninate sentence as a second
felony drug offender for a class B felony offense defined in article two
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hundred twenty of the penal |aw, who was sentenced pursuant to section
70.70 of such law, shall not be eligible to participate in a tenporary
rel ease programuntil the time served under inprisonnment for his or her

determ nate sentence, including any jail tinme credited pursuant to the
provisions of article seventy of the penal |aw, shall be at |east eigh-
teen nmonths. 1In the case of a person serving an indeterm nate sentence
of inprisonment inposed pursuant to the penal law in effect after

Septenber one, nineteen hundred sixty-seven, for the purposes of this
article parole eligibility shall be upon the expiration of the mninmum
period of inprisonnment fixed by the court or where the court has not
fixed any period, after service of the mnimmperiod fixed by the state
board of parole. [H—anincarceratedindividual—is—denied—release—on

case where an |ncarcerated |nd|vrdual i s denied release on parole whil e
participating in a tenporary release program the departnent shal

review the status of the incarcerated individual to determne if contin-
ued placenent in the programis appropriate. No person convicted of any
escape or absconding offense defined in article two hundred five of the
penal |aw shall be eligible for tenporary release. Further, no person
under sentence for aggravated harassnent of an enpl oyee by an incarcer-
ated individual as defined in section 240.32 of the penal law for, any
hom cide offense defined in article one hundred twenty-five of the pena

law, for any sex offense defined in article one hundred thirty of the
penal law, for an act of terrorismas defined in article four hundred
ninety of the penal law, for an offense involving the sexual perfornmance
of a child as defined in article two hundred sixty-three of the pena

law, or for an offense defined in section 255.25, 255.26 or 255.27 of
the penal law shall be eligible to participate in a work rel ease program
as defined in subdivision three of this section. Nor shall any person

under sentence for any sex offense defined in article one hundred thirty
of the penal law be eligible to participate in a comunity services
progran1 as defined in subdrvrsron frve of thrs sectron [hb%%+%hs%and-

corm-ssiener—| The comm ssioner shall pronulgate regulatrons gi vi ng
direction to the tenporary release conmttee at each institution in
order to aid such committees in [earHng—out—this—mandate] determning
whi ch incarcerated individuals are eligible and appropriate to partic-
ipate in the tenporary rel ease prograns.

The gover nor [ —by—executive—order—] nmay not issue or enforce any exec-
utive order to exclude or linmt the participation of any class of
[ otherwi-se] eligible incarcerated individuals from participation in a
tenporary release program Nothing in this paragraph shaII be construed

] the authorrty of t he connissioner to inpose
appropriate regulations [Hwting—sueh—participation] for determ ning

which incarcerated individuals are eligible and appropriate to partic-
ipate in tenporary release prograns. The conm ssioner shall pronul gate
regulations giving direction to departnment and transitional services
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staff with regard to devel oping and providing programmtic support to
tenporary rel ease participants with enphasis on the first three nonths
of work rel ease

8 3. Subdivision 2 of section 851 of the correction |aw, as amended by
section 228-d of chapter 322 of the |laws of 2021, is anended to read as
fol | ows:

2. "Eligible incarcerated individual" means a person confined in an
institution where a work release program has been established who is
eligible for release on parole or who will becone eligible for release
on parole within [ enre—yrear] three years.

8 4. Subdivision 2-a of section 851 of the correction |law, as anended
by chapter 322 of the laws of 2021, is anmended to read as follows:

2-a. Notwithstandi ng subdivision two of this section, the term"eligi-
ble incarcerated individual" shall also include a person confined in an
institution who is eligible for release on parole or who will becone
eligible for release on parole or conditional release within [+a] three
years, and who was convicted of a homicide offense as defined in article
one hundred twenty-five of the penal |aw [ e+——ah—assatt—oiifense—deiined
| ! , and who can denonstrate
to the commissioner that: (a) the victimof such homcide or assault was
a nenber of the incarcerated individual's immediate famly as that term
is defined in section 120.40 of the penal law or had a child in common
with the incarcerated individual; (b) the incarcerated individual was
subj ected to substantial physical, sexual or psychol ogi cal abuse conmt-
ted by the victimof such hom cide or assault; and (c) such abuse was a
substantial factor in causing the incarcerated individual to commt such
homi cide or assault. Wth respect to an incarcerated individual's claim
that he or she was subjected to substantial physical, sexual or psycho-
| ogi cal abuse committed by the victim such denonstration shall include
corroborative material that may include, but is not limted to, wtness
statements, social services records, hospital records, |aw enforcenent
records and a showi ng based in part on docunentation prepared at or near
the time of the conm ssion of the offense or the prosecution thereof
tending to support the incarcerated individual's claim Prior to nmaking
a determnation under this subdivision, the commissioner is required to
request and take into consideration the opinion of the district attorney
who prosecuted the underlying hom cide or assault offense and the opin-
ion of the sentencing court. |If such opinions are received wthin
forty-five days of the request, the conm ssioner shall take theminto
consideration. If such opinions are not so received, the conmn ssioner
may proceed with the determnation. Any action by the conm ssioner
pursuant to this subdivision shall be deened a judicial function and
shall not be reviewable in any court.

8 5. Subdivision 2-b of section 851 of the correction | aw, as added by
chapter 738 of the laws of 2004, is amended to read as foll ows:

2-b. When calculating in advance the date on which a person is or will
be eligible for release on parole or conditional release, for purposes
of determining eligibility for tenporary release or for placenment at an
al cohol and substance abuse treatnent correctional annex, the conm s-
sioner shall consider and include credit for all potential credits and

reductions including but not limted to nerit tinme, additional nerit
time and good behavi or allowances. Nothing in this subdivision shall be
interpreted as precluding the consideration and inclusion of credit for
all potential credits and reductions including, but not Ilimted to,

merit tine, additional nerit tinme and good behavior allowances when
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calculating in advance for any other purpose the date on which a person
is or will be eligible for release on parole or conditional rel ease

§ 6. This act shall take effect inmmediately; provided, however, that
the anendnents to subdivision 2 of section 851 of the correction |aw
made by section one of this act shall be subject to the expiration and
reversion of such subdivision and of such section pursuant to subdivi-
sion (c) of section 46 of chapter 60 of the |aws of 1994 and section 10
of chapter 339 of the laws of 1972, as anended, when upon such date the
provisions of section two of this act shall take effect; provided,
further, that the anendnents to subdivision 2 of section 851 of the
correction |law nmade by section two of this act shall expire on the sane
date as subdivision (c) of section 46 of chapter 60 of the | aws of 1994,
section 10 of chapter 339 of the laws of 1972, and section 5 of chapter
554 of the laws of 1986, as anended, expire, when upon such date the
provi sions of section three of this act shall take effect; provided,
further, that the amendnents to subdivisions 2-a and 2-b of section 851
of the correction law, made by sections four and five of this act shal
not affect the expiration of such section and shall expire therewith



