OCOO~NOUIRAWNPEF

STATE OF NEW YORK

7685

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

June 5, 2023
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the Committee on Ways and Means

AN ACT to anmend the general nunicipal law, in relation to electronic
bi ddi ng

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 103 of the general nunicipal |aw,
as anended by section 1 of chapter 2 of the |laws of 2012, is anmended to
read as foll ows:

1. Except as otherw se expressly provided by an act of the |legislature
or by a local |aw adopted prior to Septenber first, nineteen hundred
fifty-three, all ~contracts for public work involving an expenditure of
nore than thirty-five thousand dollars and all purchase contracts
i nvolving an expenditure of nmore than twenty thousand dollars, shall be
awarded by the appropriate officer, board or agency of a political
subdivision or of any district therein including but not linited to a
soi|l conservation district to the | owest responsible bidder furnishing
the required security after advertisenent for sealed bids in the nanner
provided by this section, provided, however, that purchase contracts
(including contracts for service work, but excluding any purchase
contracts necessary for the conmpletion of a public works contract pursu-
ant to article eight of the labor Iaw) may be awarded on the basis of
best value, as defined in section one hundred sixty-three of the state
finance law, to a responsive and responsi ble bidder or offerer in the
manner provided by this section except that in a political subdivision
other than a city with a population of one mllion inhabitants or nore
or any district, board or agency with jurisdiction exclusively therein
the use of best value for awarding a purchase contract or purchase
contracts must be authorized by local law or, in the case of a district
corporation, school district or board of cooperative educati onal
services, by rule, regulation or resolution adopted at a public neeting.
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In any case where a responsible bidder's or responsible offerer's gross
price is reducible by an allowance for the value of wused nachinery,
equi pnent, apparatus or tools to be traded in by a political subdivi-
sion, the gross price shall be reduced by the anbunt of such all owance

for the purpose of determ ning the best val ue. In cases where two or
nmore responsi bl e bidders furnishing the required security submt identi-
cal bids as to price, such officer, board or agency may award the
contract to any of such bidders. Such officer, board or agency nmay, in
his or her or its discretion, reject all bids or offers and readvertise
for new bids or offers in the manner provided by this section. In deter-
m ni ng whether a purchase is an expenditure wthin the discretionary
threshol d anounts established by this subdivision, the officer, board or
agency of a political subdivision or of any district therein shal

consi der the reasonably expected aggregate anmount of all purchases of
the sanme comodities, services or technology to be nade within the
twel ve-nont h period comrenci ng on the date of purchase. Purchases of

comodities, services or technology shall not be artificially divided
for the purpose of satisfying the discretionary buying threshol ds estab-
lished by this subdivision. A change to or a renewal of a discretionary
purchase shall not be pernitted if the change or renewal would bring the
reasonably expected aggregate anount of all purchases of the same
commodities, services or technology fromthe same provider wthin the
twel ve-month period comrencing on the date of the first purchase to an
anmount greater than the discretionary buying threshold anmount. For
purposes of this section, "sealed bids" and "sealed offers”, as that
termapplies to purchase contracts, (including contracts for service
wor k, but excluding any purchase contracts necessary for the conpletion
of a public works contract pursuant to article eight of the Ilabor |aw)
shall include bids and offers submitted in an el ectronic format includ-
i ng subm ssion of the statenent of non-collusion required by section one
hundred three-d of this article, provided that the governing board of
the political subdivision or district, by resolution, has authorized the
receipt of bids and offers in such format. Subni ssion in electronic
format may, for technology contracts only, be required as the sole neth-
od for the submi ssion of bids and offers. Provided however, the appro-
priate officer, board or agency of a city with a population of one
mllion inhabitants or nore, or any district, board or agency wth
jurisdiction exclusively within such city, may authorize or require bids
and offers for any contract to be submtted in an electronic format.
Bi ds and offers submitted in an electronic format shall be transnmitted
by bidders and offerers to the receiving device designated by the poli-
tical subdivision or district. Any nmethod used to receive electronic
bids and offers shall conply with article three of the state technol ogy
I aw, and any rules and regul ati ons promul gated and gui del i nes devel oped
thereunder and, at a mininum mnust (a) docunent the time and date of
recei pt of each bid and offer received electronically; (b) authenticate
the identity of the sender; (c) ensure the security of the information
transmtted; and (d) ensure the confidentiality of the bid or offer
until the time and date established for the opening of bids or offers.
The timely subm ssion of an electronic bid or offer in conpliance wth
instructions provided for such subm ssion in the advertisenment for bids
or offers and/or the specifications shall be the responsibility solely
of each bidder or offerer or prospective bidder or offerer. No politica
subdi vision or district therein shall incur any liability from del ays of
or interruptions in the receiving device designated for the subnission
and recei pt of electronic bids and offers.
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8 2. Subdivision 2 of section 103 of the general nunicipal Ilaw, as
anmended by section 1 of chapter 367 of the |aws of 2014, is anended to
read as foll ows:

2. Advertisenent for bids and offers shall be published in the offi-
cial newspaper or newspapers, if any, or otherwise in a newspaper or
newspapers designated for such purpose and may be published in the
procurenment opportunities newsletter pursuant to article four-C of the
econom ¢ devel opnent |aw. Such advertisement shall contain a statenent

of the time when and place where all bids received pursuant to such
notice wll be publicly opened and read and where the identity of al
offerers will be publicly disclosed, and the designation of the receiv-

ing device if the political subdivision or district has authorized the
recei pt of bids and offers in an electronic format. Such board or agency
may by resol ution designate any officer or enployee to open the bids and
offers at the time and place specified in the notice. Such designee
shall rmake a record of such bids and offers in such formand detail as
the board or agency shall prescribe and present the same at the next
regular or special nmeeting of such board or agency. Al bids received
shall be publicly opened and read at the tine and place so specified and
the identity of all offerers shall be publicly disclosed at the tine and
pl ace so specified. Provided, however, the appropriate officer, board or
agency of a city with a population of one million inhabitants or nore,
or any district, board or agency with jurisdiction exclusively within
such city, may conduct a public opening, reading and identification by
neans of livestreaming on a publicly accessible website listed in the
advertisenment at a tine and date specified in such advertisenent, and
post a record of such bids or offers and any other required information
on a website maintained or controlled by such district, officer, board
or _agency on such date within five days. At least five days shall el apse
between the first publication of such advertisenent and the date so
specified for the opening and readi ng of bids and offers.

8§ 3. This act shall take effect March 1, 2024; provided, however, that
if the chapter of the laws of 2023 anending part X of chapter 62 of the
|l aws of 2003 anendi ng the general business |aw and other |aws generally
relating to inplenmenting the state fiscal plan for the 2003-2004 state
fiscal year, relating to extending certain provisions of the general
muni ci pal law and the local finance law relating to electronic bidding,
as proposed in legislative bills nunbers S. 7363-A and A. 7445, shal
not have taken effect on or before such date then sections one and two
of this act shall take effect on the same date and in the sanme manner as
such chapter of the |aws of 2023 takes effect; and provided, further
t hat:

(a) the anendnments to subdivisions 1 and 2 of section 103 of the
general nunicipal |aw nade by sections one and two of this act shall not
apply to any solicitation released prior to the date upon which this act
t akes effect; and

(b) the anendnents to subdivisions 1 and 2 of section 103 of the
general nunicipal |aw nade by sections one and two of this act shall not
affect the expiration and reversion of such subdivisions as provided in
subdivision (a) of section 41 of part X of chapter 62 of the |aws of
2003, as anended, and shall expire and be deened repeal ed therewth.




