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STATE OF NEW YORK

7328

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

May 17, 2023

Introduced by M of A PAULIN -- read once and referred to the Conmttee
on Health

AN ACT to anend the public health law, in relation to establishing a
four-year denonstration project and workgroup to reduce the wuse of
tenporary staffing agencies in residential healthcare facilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (c) of subdivision 1 and paragraph (a) of subdi-
vision 2 of section 2828 of the public health |Iaw, paragraph (c) of
subdi vision 1 as anended by section 4 and paragraph (a) of subdivision 2
as anmended by section 1 of part Mof chapter 57 of the |aws of 2022, are
anended to read as foll ows:

(c) [Sueh] (i) Except as provided in subparagraph (ii) of this para-
graph, such regulations shall further include at a mninmmthat any
residential health care facility for which total operating revenue
exceeds total operating and non-operating expenses by nore than five
percent of total operating and non-operating expenses or that fails to
spend the m ni mum amount necessary to conply with the mini mum spendi ng
standards for resident-facing staffing or direct resident care, calcu-
|lated on an annual basis, or for the year two thousand twenty-two, on a
pro-rata basis for only that portion of the year during which the fail-
ure of a residential health care facility to spend a mni num of seventy
percent of revenue on direct resident care, and forty percent of revenue
on resident-facing staffing, may be held to be a violation of this chap-
ter, shall renmt such excess revenue, or the difference between the
m ni mum spendi ng requirement and the actual anount of spending on resi-
dent-facing staffing or direct care staffing, as the case nay be, to the
state, with such excess revenue which shall be payable, in a manner to
be determ ned by such regul ati ons, by Novenmber first in the year follow
ing the vyear in which the expenses are incurred. The departnent shal
col l ect such paynments by met hods including, but not limted to, bringing
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suit in a court of conpetent jurisdiction on its own behalf after giving
notice of such suit to the attorney general, deductions or offsets from
paynents nmade pursuant to the Medicaid program and shall deposit such
recouped funds into the nursing hone quality pool, as set forth in para-
graph [d] (d) of subdivision two-c of section [two—thousand—elght
hundred—elght] twenty-eight hundred eight of this article. Provided
further that such paynents of excess revenue shall be in addition to and

shall not affect a residential health care facility's obligations to
make any ot her payments required by state or federal law into the nurs-
ing home quality pool, including but not Ilimted to nedicaid rate

reductions required pursuant to paragraph [g] (g) of subdivision two-c
of section [two—thousanrd—eight—hundred—eight] twenty-eight hundred eight
of this article and departnment regul ations pronul gated pursuant thereto.
The comnissioner or their designees shall have authority to audit the
residential health care facilities' reports for conpliance in accordance
with this section

(ii) The conm ssioner shall establish a four-year (January first, two
thousand twenty-three -- Decenber thirty-first, two thousand twenty-six)
denpnstration project to reduce the use of tenporary staffing agencies.
Any renmittance or anmpunts owed to the state pursuant to subparagraph (i)
of this paragraph, including. but not limted to, anpunts owed relating
to excess revenue, or the difference between the nininum spending
requi renent and the actual anpunt of spending on resident-facing staff-
ing or direct care staffing, as the case nay be, shall be reduced as
follows for reporting periods beginning on January first, two thousand
twenty-three and ending on Decenber thirty-first, two thousand twenty-
six, and, to the extent the denonstration project continues, yvears ther-
eafter:

(A) a fifty percent reduction, if a residential healthcare facility
which has a fifty percent or lower use of resident-facing staffing
contracted out to a tenporary staffing agency for services provided by
registered professional nurses, licensed practical nurses, or certified
nurse aids, has reduced its use of such contracted agency services by at
least thirty percent during any vear in which such remttance or anounts
owed to the state are payable, as neasured by subparagraph (iii) of this
par agr aph.

(B) a twenty-five percent reduction, if a residential healthcare
facility which has a fifty percent or |lower use of resident-facing
staffing contracted out to a tenporary staffing agency for services
provided by reqgistered professional nurses, licensed practical nurses,
or certified nurse aides, has reduced its use of such contracted agency
services by at least twenty percent, but less than thirty percent,
during any vear in which such renittance or anpbunts owed to the state
are payable, as nmeasured by subparagraph (iii) of this paragraph.

(iii) In neasuring tenporary staffing agency usage for purposes of
determning the reductions provided for in clauses (A) and (B) of
subparagraph (ii) of this paragraph. the follow ng neasuring periods
shall apply: in two thousand twenty-three, the fourth calendar quarter
of two thousand twenty-two shall be conpared to the fourth cal endar
quarter of two thousand twenty-three; for two thousand twenty-four and
vears thereafter, the average of the four calendar quarters of the
previous yvear shall be conpared to the average of the four calendar
quarters of the current year. Tenporary staffing shall be neasured using
the publicly available US. Centers for Medicare and Medicaid Services
(CVB) Payroll Based Journal (PBJ) facility-reported data.
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(a) "Revenue" shall nean the total operating revenue fromor on behal f
of residents of the residential health care facility, governnent payers,
or third-party payers, to pay for a resident's occupancy of the residen-
tial health care facility, resident care, and the operation of the resi-
dential health care facility as reported in the residential health care
facility cost reports subnmitted to the departnment; provided, however,
that revenue shall exclude:

(i) [the—average—increase—in] the capital portion of the Medicaid
rei nbursenent rate [{H+omtheprorthreeyears];

(ii) funding received as reinbursenent for the assessment under
subparagraph (vi) of paragraph (b) of subdivision two of section twen-
ty-eight hundred seven-d of this article, as reconciled pursuant to
paragraph (c) of subdivision ten of section twenty-eight hundred seven-d
of this article;

4] any grant funds fromthe federal government for reinbursenment of
COVID- 19 pandem c-related expenses, including but not limted to funds
received from the federal energency nmanagenment agency or heal th
resources and services adninistration,_

(iv) for the first vyear of the denonstration project established
pursuant to subparagraph (ii) of paragraph (c) of subdivision one of
this section., all revenue, other than total Medicaid operating revenue,
if, inthe fourth quarter of two thousand twenty-three, a residentia
health care facility uses ten percent or less of its resident-facing
staffing who are contracted out to a tenporary staffing agency for
services provided by registered professional nurses, licensed practical
nurses, or certified nurse aides;

(v) for the second vyear of the denpbnstration project established
pursuant to subparagraph (ii) of paragraph (c) of subdivision one of
this section, all revenue, other than total Mdicaid operating revenue,
if, intw thousand twenty-four, a residential health care facility uses
nine percent or less of its resident-facing staffing who are contracted
out to a tenporary staffing agency for services provided by reqgistered
prof essional nurses, licensed practical nurses, or certified nurse aids;
and

(vi) for the third and fourth years, respectively, and, to the extent
the denpnstration project continues, years thereafter, respectively, of
the denonstration project established pursuant to subparagraph (ii) of
paragraph (c) of subdivision one of this section, all revenue, other
than total Medicaid operating revenue, if, in tw thousand twenty-five
and two thousand twenty-six, respectively, and, to the extent the denon-
stration project continues, yvears thereafter, respectively, a residen-
tial health care facility uses eight percent or less of its resident-
facing staffing who are contracted out to a tenporary staffing agency
for services provided by registered professional nurses., licensed prac-
tical nurses, or certified nurse aides.
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§ 2. Joint | abor-managenent nursing home staffing workgroup. Begi nning
no later than July 1, 2025, the conm ssioner shall convene an ei ght-nmem
ber | abor-managenent nursing honme staffing workgroup that shall review
and assess the inpact of the denpnstration program The workgroup shal
consi st of an equal nunber of nursing honme operators and representatives
of organized |abor who represent nursing home staff. The four nursing
hone operator appoi ntees shall consist of a proportionate representation
of operators, including: (i) both for-profit and not-for-profit opera-
tors; and (ii) appointees fromvarious regions of the state. In naking
such nursing hone operator appointnents, the conmm ssioner shall seek
reconmendations from regional or statew de associations representing
predom nantly for-profit and not-for-profit nursing home operators. The
commi ssioner and a representative of the office of long-termcare
onbudsnman shall al so be nenbers of the workgroup as ex-officio, non-vot-
i ng nenbers.

The wor kgroup shall study, evaluate, and nmke recommendations wth
respect to the denopbnstration program including whether or not to
continue or nodify the program The workgroup shall al so assess at | east
the following issues: (i) the inpact of the denonstration program on
reduci ng the use of staffing agencies; (ii) the inmpact of reduced staff-
i ng agencies on continued staffing shortages and neeting required staff-
ing levels in various regions of the state; and (iii) the inpact of
reduced staffing agency enpl oyees on quality of care and nursing hone
oper ati ons. In conducting its duties the workgroup shall solicit input
and reconmendati ons fromrepresentatives of consuners, and persons wth
experience in nursing hone data.

The workgroup shall prepare a report reflecting a mgjority of the
voting nmenbers' recommendations no later than October 1, 2026

8 3. This act shall take effect immediately.



