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May 8, 2023

Introduced by M of A LAVINE -- read once and referred to the Conmttee
on Judiciary

AN ACT to amend the civil practice law and rules, in relation to arbi-
tration

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivision (a) of section 7502 of the civil practice |aw
and rules is anmended by addi ng a new paragraph (v) to read as follows:

(v) If there are multiple parties seeking arbitration against the sane
party or parties, the proceeding may be brought in any court and county
where any of the parties seeking arbitration resides or is doing busi-
ness or where the arbitration was held or is pending.

8§ 2. Subdivision (c) of section 7503 of the civil practice law and
rules, as anended by chapter 1028 of the laws of 1973, is amended to
read as foll ows:

(c) Notice of intention to arbitrate. A party may serve upon another
party a demand for arbitration or a notice of intention to arbitrate,
speci fying the agreenent pursuant to which arbitration is sought and the
nane and address of the party serving the notice, or of an officer or
agent thereof if such party is an association or corporation, and stat-
ing that unless the party served applies to stay the arbitration wthin
twenty days after such service he shall thereafter be precluded from
objecting that a valid agreenent was not nade or has not been conplied
with and fromasserting in court the bar of a limtation of time. Such
notice or demand shall be served in the sanme manner as a sumons or by
registered or certified mail, return receipt requested. An application
to stay arbitration nust be nade by the party served within twenty days
after service upon him of the notice or demand, or he shall be so
precl uded. Noti ce of such application shall be served in the sane
manner as a summons or by registered or certified mail, return receipt
requested. Service of the application nay be nade upon the adverse
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party, or upon his attorney if the attorney's nane appears on the denmand
for arbitration or the notice of intention to arbitrate. Service of the
application by mail shall be tinely if such application is posted within
the prescribed period. Any provision in an arbitration agreenent or
arbitration rules which waives the right to apply for a stay of arbi-
tration or prescribes a manner of notifying a party of an intention to
commence arbitration that is nore burdensone than that described in this
section is hereby declared null and void.

§ 3. Subdivision (d) of section 7506 of the civil practice law and
rules is amended to read as foll ows:

(d) Representation by attorney. A party has the right to be repres-
ented by an attorney and may claimsuch right at any tine as to any part
of the arbitration or hearings which have not taken place. This right
may not be waived. If a party is represented by an attorney, papers to
be served on the party shall be served upon his attorney. Any agreenent
which discrininates against or penalizes a party for retaining the
services of counsel in an arbitration is null and void.

8 4. The civil practice law and rules is anmended by adding three new
sections 7513-a, 7513-b and 7517 to read as foll ows:

8 7513-a. Fees and expenses of arbitration initiation. (a) (i) In an
enpl oynent or consuner arbitration that requires, either expressly or
through application of state or federal law or the rules of the arbi-
tration provider, that the drafting party shall pay certain fees and
costs before the arbitration can proceed, if the fees or costs to initi-
ate an arbitration proceeding are not paid within thirty days after the
due date, the drafting party is in material breach of the arbitration
agreenent, is in default of the arbitration, and waives its right to
conpel arbitration.

(ii) After an enployee or consuner neets the filing requirenents
necessary to initiate an arbitration, the arbitration provider shal
inmmediately provide an invoice for any fees and costs required before
the arbitration can proceed to all of the parties to the arbitration
The invoice shall be provided in its entirety, shall state the ful
anount owed and the date that paynent is due, and shall be sent to al
parties by the sane neans on the sane day. To avoid delay, absent an
express provision in the arbitration agreenent stating the nunber of
days in which the parties to the arbitration nust pay any required fees
or costs, the arbitration provider shall issue all invoices to the
parties as due upon receipt.

(b) If the drafting party materially breaches the arbitration agree-
ment and is in default under subdivision (a) of this section, the
enpl oyee or consuner nmay do either of the foll ow ng:

(i) withdraw the claimfromarbitration and proceed in a court of
appropriate jurisdiction; or

(ii) conpel arbitration in which the drafting party shall pay reason-
able attorneys' fees and costs related to the arbitration.

(c) If the enployee or consuner withdraws the claim from arbitration
and proceeds wth an action in a court of conpetent jurisdiction under
paragraph (i) of subdivision (b) of this section, the statute of limta-
tions with regard to all clains brought or that relate back to any claim
brought in arbitration shall be tolled as of the date of the first
filing of aclaimin a court, arbitration forum or other dispute resol-
ution forum

(d) If the enployee or consuner proceeds with an action in a court of
conpetent jurisdiction., the court shall inpose sanctions on the drafting
party in accordance with this chapter
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8 7513-b. Fees and expenses of arbitration continuance. (a) (i) In an
enploynent or consuner arbitration that requires, either expressly or
through application of state or federal law or the rules of the arbi-
tration provider, that the drafting party shall pay certain fees and
costs during the pendency of an arbitration proceeding, if the fees or
costs required to continue the arbitration proceeding are not paid with-
in thirty days after the due date, the drafting party is in nmterial
breach of the arbitration agreement, is in default of the arbitration
and waives its right to conpel the enployee or consuner to proceed with
that arbitration as a result of the material breach.

(ii) The arbitration provider shall provide an invoice for any fees
and costs required for the arbitration proceeding to continue to all of
the parties to the arbitration. The invoice shall be provided in its
entirety, shall state the full anpunt owed and the date that paynent 1is
due, and shall be sent to all parties by the sane neans on the sane day.
To avoid delay, absent an express provision in the arbitration agreenent
stating the nunber of days in which the parties to the arbitration nust
pay any required fees or costs, the arbitration provider shall issue al
invoices to the parties as due upon receipt. Any extension of tine for
the due date shall be agreed upon by all parties.

(b) If the drafting party materially breaches the arbitration agree-
nent and is in default under subdivision (a) of this section, the
enpl oyee or consuner nmay unilaterally elect to do any of the follow ng:

(i) withdraw the claim from arbitration and proceed in a court of
appropriate jurisdiction. If the enployee or consuner wthdraws the
claim fromarbitration and proceeds with an action in a court of appro-
priate jurisdiction, the statute of Ilinmtations wth regard to al
clains brought or that relate back to any claimbrought in arbitration
shall be tolled as of the date of the first filing of a claim in any
court, arbitration forum or other dispute resolution forum

(ii) continue the arbitration proceeding, if the arbitration provider
agrees to continue admnistering the proceeding, notwithstanding the
drafting party's failure to pay fees or costs. The neutral arbitrator or
arbitration provider may institute a collection action at the concl usion
of the arbitration proceeding against the drafting party that is in
default of the arbitration for paynment of all fees associated wth the
enploynent or consuner arbitration proceeding. including the cost of
adnini stering any proceedings after the default;

(iii) petition the court for an order conpelling the drafting party to
pay all arbitration fees that the drafting party is obligated to pay
under the arbitration agreenent or the rules of the arbitration provid-
er; or

(iv) pay the drafting party's fees and proceed with the arbitration
proceeding. As part of the award, the enpl oyee or consuner shall recover
all arbitration fees paid on behalf of the drafting party without regard
to any findings on the nerits in the underlying arbitration.

(c) If the enployee or consuner withdraws the claimfromarbitration
and proceeds in a court of conpetent jurisdiction pursuant to paragraph
(i) of subdivision (b) of this section, both of the follow ng shal
appl y:

(i) the enployee or consuner may bring a nption, or a separate action
to recover all attorneys' fees and all costs associated with the aban-
doned arbitration proceeding. The recovery of arbitration fees, inter-
est, and related attorneys' fees shall be without regard to any findings
on the nerits in the underlying action or arbitration; and
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(ii) the court shall inpose sanctions on the drafting party in accord-
ance with this chapter.

(d) If the enployee or consuner continues in arbitration pursuant to
paragraph (ii), (iii) or (iv) of subdivision (b) of this section, the
arbitrator shall inpose appropriate sanctions on the drafting party,
including nonetary sanctions, issue sanctions, evidence sanctions. or
term nating sanctions.

8§ 7517. Breach of arbitration agreenent; sanctions. (a) The court
shall inpose a nonetary sanction against a drafting party that nate-
rially breaches an arbitration agreenent by ordering the drafting party
to pay the reasonable expenses, including attorneys' fees and costs,
incurred by the enployee or consuner as a result of the material breach.

(b) In addition to the nonetary sanction described in subdivision (a)
of this section, the court nmy order any of the foll owi ng sanctions
against a drafting party that materially breaches an arbitration agree-
nent, wunless the court finds that the party subject to the sanction
acted with substantial justification or that other circunstances nake
the inposition of the sanction unjust:

(i) an evidence sanction by an order prohibiting the drafting party
from conducting discovery in the civil action

(ii) atermnating sanction by one of the follow ng orders:

(1) an order striking out the pleadings or parts of the pleadings of
the drafting party; or

(2) an order rendering a judgnent by default against the drafting
party:; or

(iii) a contenpt sanction by an order treating the drafting party as
in contenpt of court.

8 5. This act shall take effect immediately.




