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STATE OF NEW YORK

6268

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

April 3, 2023

Introduced by M of A WEPRIN -- read once and referred to the Conmttee
on Governmental QOperations

AN ACT to amend the state finance | aw and the general nunicipal law, in
relation to det erm ni ng contractor responsibility on public
construction projects

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The state finance law is anmended by adding a new section
139-mto read as foll ows:
8 139-m Contractor and subcontractor responsibility. 1. For the

pur pose of this section, the following ternms shall have the follow ng
nmeani ngs unl ess ot herw se specified:
a. "Apparent |ow bidder" shall nean a bidder who., upon the opening of

bids for a contract, is determned to have submtted the |owest bid for
such contract.

b. "Bidder" shall nean any person, partnership, firm corporation or
other entity submtting a conpetitive bid for, or subnmtted for approval
as a subcontractor on, a contract by any contracting entity.

c. "Contract" shall nean any contract rmade and awar ded for
construction, reconstruction or alteration of any public work project
which is required by lawto be let by conpetitive bidding to the | owest
responsi ble bidder by a contracting entity.

d. "Contracting entity" shall nean any public departnent, public bene-
fit corporation or public corporation covered by section one hundred
thirty-nine-f of this article or section thirty-eight of the highway
| aw.

e. "Contractor" shall nean a bidder who has been awarded a contract.

f. "Subcontractor" shall nmean a person, partnership, firm corporation
or other entity that is proposed to performwork on the contract.

2. In deliberating upon the responsibility of a bidder or proposed
subcontractor on a contract, the contracting entity shall give due
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consideration to any credible evidence or information reasonably deened
to be reliable that the past or current record of a bidder or proposed

subcontractor shall warrant a deternmination that such bidder or subcon-
tractor is not a responsible bidder. The contracting entity, in deter-
mning the responsibility of the apparent |ow bidder shall require, and
the apparent |ow bidder shall provide, the followng infornmation rel at-
ing to the apparent |low bidder in order for the contracting entity to
deternmine the pecuniary and financial responsibility, accountability,
operational responsibility, reliability, skill, capacity, ability, judg-
nent and integrity of the apparent | ow bidder:

a. a description of its experience with projects of conparative scope,
conplexity, and cost within the past five years, together with docunen-
tary evidence of such projects;

b. docunmentation regarding such projects describing the follow ng:
tineliness of performance; quality of work; extension requests; liti-
gation and/or arbitration arising fromsuch work, including fines and
penalties inposed and paynent thereof; liens filed; history of clainms
for extra work; contract defaults; and an explanation of the sane;

c. identification and description of any projects within the previous
five vears that the apparent | ow bidder was deternined by the contract-
ing entity not to be a responsible bidder, and the reasons given by such
entity therefor, together with an expl anation thereof;

d. an adequate denonstration of financial responsibility. which my
include a certified financial statenent prepared by a certified public
accountant, to ensure that the apparent |ow bi dder possesses adeguate
resources and availability of credit and the neans and ability to
procure insurance and bonds required for the project;

e. disclosure of any suspensions or revocations of any professiona
license of any director, officer, owner or managerial enployee of the
apparent low bidder, to the extent that any work to be perforned is
within the field of such |licensed profession;

f. disclosure of any and all United States occupational safety and
health adm nistration violations within the previous five years, as well
as all notices of such violations against the apparent |ow bidder in the
sane five vear period, together with a description and explanation of
renedi ation or other steps taken regarding such violations and notices
of violations;

g. disclosure of any and all violations of article eight of the | abor
|l aw and any other provision of such law, including but not Ilimted to,
child labor violations, failure to pay wages and unenpl oynent insurance
tax delinquencies within the past five years;

h. disclosure of violations of the workers' conpensation |aw, includ-
ing, but not limted to the failure to provide proof of workers' conpen-
sation or disability coverage and/or any | apses thereof;

i. disclosure of any felony convictions, involving the | owest respon-
sible bidder, its officers, directors, owners or nmnagerial enployees
within the past five years; and

j. disclosure of any violations within the past five years or pending
charges concerning federal, state or nunicipal environnental and/or
health | aws, codes, rules and/or requlations.

3. When requested by the contracting entity after the bid has been
submtted but before any of the subcontracted work comrences, the
contractor shall identify all work to be subcontracted along wth the
nane of the firmor firns to which the work will be subcontracted. The
approval of the subcontractor by the contracting entity, as provided by
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the contract, shall be subject to the sane evaluation of responsibility
contained within this section for the contractor.

4. Prior to a final deternination that the apparent | ow bidder is not
responsible, the contracting entity shall notify the party of such
determination, in witing, stating the reasons for such determ nation
and setting forth a tine, date and place for the apparent |ow bidder to
appear and be heard, prior to such determ nation being nmade regarding
its responsibility. Inthe event of a final determnation that the
apparent low bidder is not responsible, the next | owest bidder shal
becone the apparent | ow bidder and shall be subject to the requirenents
set forth in this section.

8§ 2. The general nunicipal lawis amended by adding a new section
103-h to read as foll ows:

8 103-h. Contractor and subcontractor responsibility. 1. For the
purpose of this section, the followng terns shall have the follow ng
neani ngs unl ess ot herw se specified:

a. "Apparent |low bidder" shall nean a bidder who, upon the opening of
bids for a contract, is determned to have subnmitted the |owest bid for
such contract.

b. "Bidder" shall nean any person, partnership, firm corporation or
other entity submitting a conpetitive bid for, or submtted for approval
as a subcontractor on, a contract by any contracting entity.

c. "Contract" shall nean any contract which is required by law to be
let by conpetitive bid by a contracting entity for construction, recon-
struction or alteration of any public work project to the | owest respon-
si bl e bi dder.

d. "Contracting entity" shall nean a political subdivision or any
district therein.

2. In deliberating upon the responsibility of a bidder or proposed
subcontractor on a contract, the contracting entity shall give due
consideration to any credible evidence or information reasonably deened
to be reliable that the past or current record of a bidder or proposed
subcontractor shall warrant a determ nation that such bidder or subcon-
tractor is not a responsible bidder. The contracting entity, in deter-
mning the responsibility of the apparent |ow bidder shall require, and
the apparent |ow bidder shall provide, the following infornmation relat-
ing to the apparent |low bidder in order for the contracting entity to
determne the pecuniary and financial responsibility, accountability,
operational responsibility, reliability, skill, capacity, ability, judg-
nent and integrity of the apparent | ow bi dder:

a. a description of its experience with projects of conparative scope
conplexity, and cost within the past five years, together with docunen-
tary evidence of such projects;

b. docunmentation regarding such projects describing the follow ng:

tineliness of performance; quality of work; extension requests; [|iti-
gation and/or arbitration arising fromsuch work, including fines and
penalties inposed and paynent thereof; liens filed; history of clains
for extra work; contract defaults; and an explanation of the sane;

c. identification and description of any projects within the previous
five vears that the apparent | ow bidder was deternmined by the contract-
ing entity not to be a responsible bidder, and the reasons given by

such entity therefor, together with an explanation thereof;
d. an adequate denpnstration of financial responsibility, which nay
include a certified financial statenent prepared by a certified public

accountant, to ensure that the apparent |low bidder possesses adequate
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resources and availability of credit and the neans and ability to
procure insurance and bonds required for the project;

e. disclosure of any suspensions or revocations of any professiona
license of any director, officer, owner or managerial enployee of the
apparent low bidder, to the extent that any work to be perforned is
within the field of such licensed profession;

f. disclosure of any and all United States occupational safety and
health administration violations within the previous five years, as well
as all notices of such violations filed against the apparent | ow bidder
in the sane five year period, together with a description and explana-
tion of renediation or other steps taken regarding such violations and
notices of violations;

g. disclosure of any and all violations of article eight of the |abor
law and any other provision of such law, including but not limted to,
child labor violations, failure to pay wages and unenploynent insurance
tax delingquencies within the past five years;

h. disclosure of violations of the workers' conpensation |aw, includ-
ing but not linmted to, the failure to provide proof of workers' conpen-
sation or disability coverage and/or any | apses thereof;

i. disclosure of any felony convictions of the lowest responsible
bidder, its officers, directors, owners or managerial enployees within
the past five years; and

j. disclosure of any violations within the past five years or pending
charges concerning federal, state or municipal environnmental and/or
health | aws, codes, rules and/or regul ations.

3. When requested by the contracting entity after the bid has been
submtted but before any of the subcontracted work comrences, the
contractor shall identify all work to be subcontracted along wth the
nane of the firmor firns to which the work will be subcontracted. The
approval of the subcontractor by the contracting entity, as provided by
the contract, shall be subject to the sane evaluation of responsibility
contained within this section for the contractor.

4. Prior to a final determnation that the apparent |ow bidder is not
responsible, the contracting entity shall notify the party of such
determnation, in witing, stating the reasons for such deternination
and setting forth a tinme, date and place for the apparent |ow bidder to
appear and be heard., prior to such determnation being nmade regarding
its responsibility. In the event of a final determnation that the
apparent |ow bidder is not responsible, the next lowest bidder shal
becone the apparent | ow bidder and shall be subject to the requirenents
set forth in this section.

8§ 3. This act shall take effect on the thirtieth day after it shall
have beconme a Ilaw and shall be applicable to all contracts adverti sed
for bid on or after such date.




