O©CoO~NOUA~WNE

STATE OF NEW YORK

6238

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

April 3, 2023

Introduced by M of A WEPRIN -- read once and referred to the Conmttee
on Ways and Means

AN ACT to anend the general city law and the tax law, in relation to
i mposi ng the earnings tax on nonresidents

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The general city law is anended by adding a new article 2-E
to read as foll ows:
ARTICLE 2-E
CITY EARNI NGS TAX ON NONRES| DENTS
Section 25-m Authorization to inpose tax.
25-n. Adnministrative provisions.
25-0. Deposit and disposition of revenues.

8 25-m Authorization to inpose tax. In addition to any other taxes,
now authorized by law, any city having a population of one nmllion or
nore is hereby authorized and enpowered to adopt and anend | ocal | aws

inposing a tax on the earnings of nonresidents of such city to be adnin-
istered in the manner provided for in this article by the adninistrator
as defined in section one of the nodel local |aw hereinafter set forth.

The tax authorized by this article may be inposed only if the city
inposing the tax authorized by this article also inposes a tax on the
personal inconme of its residents. The rates of such tax shall be the
rates contained in section two of the nodel local |law and such rates may
be reduced and increased., provided that the rates shall not be fixed
hi gher than those contained in section two of such nodel |ocal |aw

The terns of such local |law shall be substantially the sane as the
follow ng nodel local |aw except that the appendix and the supplenent to

the appendix in such |ocal law may be anended for the purpose of
conformng it with the United States internal revenue code or other
f eder al laws relating to taxation as presently in effect or as they nay

be anended.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
LBD09642-01- 3
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EARNI NGS TAX ON NONRES| DENTS

Sec. 1. Meani ng of terns.--As used in this local law, the follow ng
terns shall nean and include: (a) "Administrator" neans the state tax
conm ssi on.

(b) "City" neans the city inposing the tax.

(c) "Payroll period" and "enployer" shall nean the sane as payrol
period and enployer as defined in subsections (b) and (d) of section
thirty-four hundred one of the internal revenue code, and "enpl oyee"
shall also include all those included as enployees in subsection (c of
such section of such code.

(d) "Wages" shall nean wages as defined in subsection (a) of section
thirty-four hundred one of the internal revenue code, except that (1)
wages shall not include paynents for active service as a nenber of the
arned forces of the United States and shall not include, in the case of
a nonresident individual or partner of a partnership doing an insurance
busi ness as a nenber of the New York insurance exchange described in
section six thousand two hundred one of the insurance law, any item of
incone, gain, loss or deduction of such business which is such individ-
ual's distributive or pro rata share for federal incone tax purposes or
which such individual is required to take into account separately for
federal incone tax purposes and (2) wages shall include (i) the anpunt
of nmenber or enployee contributions to a retirenent system or pension
fund picked up by the enployer pursuant to subdivision f of section five
hundred seventeen or subdivision d of section six hundred thirteen of
the retirement and social security law or section 13-225.1, 13-327.1,
13-125.1, 13-125.2 or 13-521.1 of the adninistrative code of the city of
New York or subdivision nineteen of section twenty-five hundred seven-
ty-five of the education law, (ii) the anpbunt deducted or deferred from
an enployee's salary under a flexible benefits program established
pursuant to section twenty-three of the general nunicipal |aw or section
twel ve hundred ten-a of the public authorities law, (iii) the anpbunt by
which an enployee's salary is reduced pursuant to the provisions of
subdivision b of section 12-126.1 and subdivision b of section 12-126.2
of the administrative code of the city of New York, and (iv) the anount
of nmenber or enployee contributions to a retirenment system or pension
fund picked up or paid by the enployer for nenbers of the Manhattan and
Bronx surface transportation authority pension plan and treated as
enpl oyer contributions in determning incone tax treatnent under section
414(h) of the internal revenue code

(e) "Net earnings from self-enploynent"” shall nean the sane as net
earnings fromself-enploynent as defined in subsection (a) of section
fourteen hundred two of the internal revenue code, except that the
deduction for wages and salaries paid or incurred for the taxable year
which is not allowed pursuant to section tw hundred eighty-C of such
code shall be allowed, and except that an estate or trust shall be
deened to have net earnings fromself-enploynent deternmned in the sane
manner _as if it were an individual subject to the tax on self-enpl oynent
incone inposed by section fourteen hundred one of the internal revenue
code dimnished b 1) the anpbunt of any deduction allowed by subsection
(c) of section six hundred forty-two of the internal revenue code and
(2) the deductions allowed by sections six hundred fifty-one and six
hundred sixty-one of said code to the extent that they represent
distributions or paynents to a resident of the city. However, "trade or
busi ness" as used in subsection (a) of section fourteen hundred two of
such code shall nean the same as trade or business as defined in
subsection (c) of section fourteen hundred two of such code, except that
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aragraphs (4 5) and (6) of such subsection shall not apply in deter-
nm ning net earnings fromself-enploynment taxable under this local |aw

Provided however, in the case of a nonresident individual or partner of
a partnership doing an insurance business described in section six thou-
sand two hundred one of the insurance law, any item of incone, gain,
| oss or deduction of such business which is the individual's distribu-
tive or pro rata share for federal incone tax purposes or which the
individual is required to take into account separately for federa

incone tax purposes shall not be considered to be "net earnings from
sel f - enpl oynent "

(f) "Taxable year" shall nean the taxpayer's taxable yvear for federa
incone tax purposes.

(g) Resident individual.--A resident individual neans an individual:

(1) who is domciled in the city, unless (A) he or she maintains no
permanent place of abode in the city, maintains a pernmanent place of
abode el sewhere, and spends in the aggregate not nore than thirty days
of the taxable year in the city, or (B) (i) within any period of five
hundred forty-eight consecutive days he or she is present in a foreign
country or countries for at least four hundred fifty days, and (ii)
during such period of five hundred forty-eight consecutive days he or
she is not present in the city for nore than ninety days and does not
nmaintain a permanent place of abode in the city at which his or her
spouse (unless such spouse is legally separated) or mnor children are
present for nore than ninety days, and (iii) during any period of |ess
than twel ve nonths, which would be treated as a separate taxable period
based on a change of resident status, and which period is contained
within such period of five hundred forty-eight consecutive days. he or
she is present in the city for a nunber of days which does not exceed an
anount  which bears the sane ratio to ninety as the nunber of days
contained in such period of |ess than twelve npnths bears to five
hundred forty-eight, or

(2) who is not domiciled in the city but maintains a pernmnent place
of abode in the city and spends in the aggregate nore than one hundred
eighty-three days of the taxable year in the city, unless such individ-
ual is in active service in the arned forces of the United States.

(h) Nonresident individual.--A nonresident individual neans an indi-
vidual who is not a resident.

(i) Resident estate or trust.--A resident estate or trust neans: (1)
the estate of a decedent who at his or her death was domciled in the
city,

(2) a trust, or a portion of a trust, consisting of property trans-
ferred by will of a decedent who at his or her death was domiciled in
the city, or

(3) atrust, or portion of a trust, consisting of the property of:

(A) a person donmciled in the city at the tine such property was
transferred to the trust, if such trust or portion of a trust was then
irrevocable, or if it was then revocable and has not subsequently becone
irrevocable; or

(B) a person domiciled inthe city at the tine such trust, or portion
of a trust, becane irrevocable, if it was revocable when such property
was transferred to the trust but has subsequently becone irrevocabl e.
For the purposes of the foregoing. a trust or portion of a trust is
revocable if it is subject to a power, exercisable imediately or at any
future tine, to revest title in the person whose property constitutes
such trust or portion of a trust, and a trust or portion of a trust
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beconmes irrevocable when the possibility that such power nay be exer-
cised has been terni nated.

(J) Nonresident estate or trust.--A nonresident estate or trust neans
an estate or trust which is not a resident.

(k) Unless a different neaning is clearly required, any term used in
this local law shall have the sane neaning as when used in a conparable
context in the laws of the United States relating to federal taxes but
such neaning shall be subject to the exceptions or nodifications
prescribed in or pursuant to article two-E of the general city |aw or by
the laws of this state. Any reference in this local lawto the interna
revenue code, the internal revenue code of nineteen hundred eighty-six
or tothe laws of the United States shall nean the provisions of the
internal revenue code of nineteen hundred eighty-six (unless a reference
to the internal revenue code of nineteen hundred fifty-four is clearly
intended), and anendnents thereto, and other provisions of the |laws of
the United States relating to federal taxes., as the sane are included in
this local law as an appendix and supplenment to the appendix or as
included by reference to an appendi x and supplenent to the appendix of a
title enacted by the sane local law as enacts this local law (The
quotation of the aforesaid laws of the United States is intended to nake
them a part of this local law and to avoid constitutional uncertainties
which mght result if such laws were nerely incorporated by reference
The quotation of a provision of the federal internal revenue code or of
any other law of the United States shall not necessarily nmean that it is

applicable to or has relevance to this |local |aw

(1) The term "partnership" shall include, unless a different neaning
is clearly required. a subchapter Klimted liability conpany. The term
"subchapter Klimted liability conpany" shall nean a limted liability

conpany classified as a partnership for federal incone tax purposes.

The term"limted liability conpany" neans a donestic limted liabil-
ity conpany or a foreign limted liability conpany. as defined in
section one hundred two of the limted liability conpany law, a limted
liability investnment conpany forned pursuant to section five hundred
seven of the banking law, or a limted liability trust conpany forned
pursuant to section one hundred two-a of the banking | aw.

Sec. 2. Persons subject to tax.--(a) | nposition of tax.--A tax is
hereby inposed for each taxable year beginning after July first, two
thousand twenty-two on the wages earned. and net earnings from self-em
ployment, wthin the city, of every nonresident individual, estate and
trust which shall conprise a tax at the rate of one percent on all wages
and all net earnings fromself-enploynent.

(b) Exclusion.--(1) 1In conputing the anpunt of wages and net earn-
ings from self-enploynent taxable under subsection (a), there shall be
allowed an exclusion against the total of wages and net earnings from
self-enploynent in accordance with the follow ng table:

Total of Wages and Net Earnings

From Sel f - Enpl oynent Excl usi on Al l owabl e
Not Over $10, 000 $3, 000
Over $10,000 But Not Over $20, 000 $2, 000
Over $20,000 But Not Over $30, 000 $1, 000
Over $30, 000 NONE
(2) The exclusion allowable shall be applied pro rata against wages

and net earnings from self-enpl oynent.
(3) For taxable periods of |less than one year, the exclusion allow
able shall be prorated pursuant to regulations of the administrator.
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(c) Limtation.--1n no event shall a taxpayer be subject to the tax
under this local lawin an anpunt greater than he or she would be
required to pay if he or she were a resident of the city and subject to
a tax on personal incone of residents of the city adopted by the city
pursuant to authority granted by the general city |aw

Sec. 3. Taxable vyears to which the tax inposed by this local |aw
applies; tax for taxable years beginning after July first, two thousand
twenty-four.--The tax inposed by this local lawis inposed for each
taxabl e year beginning on or after July first, two thousand twenty-four.

Sec. 4. Accounting periods and nethods.--(a) Accounting periods.-- A
taxpayer's taxable year under this local law shall be the sane as his or
her taxable year for federal inconme tax purposes.

(b) Change of accounting periods.--1f a taxpaver's taxable vear is
changed for federal incone tax purposes, his or her taxable year for
pur poses of this local law shall be simlarly changed. If a taxable

period of less than twelve nonths results froma change of taxable year
the exclusion allowable under section tw of this local law shall be
prorated under regulations of the adm nistrator.

(c) Accounting nmethods.--A taxpayer's nethod of accounting under this
section shall be the sane as his or her nethod of accounting for federa
incone tax purposes. In the absence of any nethod of accounting for
federal incone tax purposes, net earnings fromself-enploynent within
the city shall be conputed under such nethod as in the opinion of the
adnm nistrator clearly reflects net earnings fromself-enploynent within
the city.

(d) Change of accounting nethods.--(1) If a taxpayer's nethod of
accounting is changed for federal incone tax purposes, his or her nethod
of accounting for purposes of this local law shall be sinmlarly changed.

(2) If a taxpayer's nethod of accounting is changed. other than from
an accrual to an installnent nethod. any additional tax which results
from adjustnments determned to be necessary solely by reason of the
change shall not be greater than if such adjustnents were ratably allo-
cated and included for the taxable year of the change and the preceding
taxabl e years, beginning after July first, two thousand twenty-four, not
in excess of two, during which the taxpayer used the nethod of account-
ing fromwhich the change is nmade.

(3) If a taxpayer's nethod of accounting is changed from an accrua
to an installnent nmethod, any additional tax for the year of such change
of nethod and for any subsequent year which is attributable to the
receipt of installnment paynents properly accrued in a prior year, shal
be reduced by the portion of tax for any prior taxable year attributable
to the accrual of such installnment paynents, in accordance wth regu-
lations of the adm nistrator

Sec. 5. Returns and paynent of tax.--On or before the fifteenth day
of the fourth nonth following the close of the taxable vyear, every
person subject to the tax shall nmake and file a return and any bal ance
of the tax shown due on the face of such return shall be paid therewith
The adm nistrator may, by requlation, provide for the filing of returns
and paynent of the tax at such other tines as he or she deens necessary
for the proper enforcenent of this local |aw. The administrator may
al so provide by regulation that any return otherwise required to be nade
and filed under this local law by any nonresident individual need not be
made and filed if such nonresident individual had, during the taxable
year to which the return would relate, no net earnings fromself-enploy-
nent within the city. Any requlation allow ng such waiver of return may
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provide for additional linmtations on and conditions and prerequisites
to the privilege of not filing a return

Sec. 6. Conbined returns, enployer's returns and paynents.--The state
tax conmmi ssion may require:

(1) The filing of any or all of the foll ow ng:

(A) A conbined return which in addition to the return provided for in
a local law authorized by this article nay also include returns required
to be filed wunder a local |aw authorized by article thirty of the tax
|l aw and under article twenty-two of the tax | aw

(B) A conbined enployer's return which in addition to the enployer's
return provided for in alocal law authorized by this article may al so
include enployer's returns required to be filed under a local |aw
aut horized by article thirty of the tax law and under article twenty-two
of the tax | aw

(2) Where a conbined return or enployer's return is required. and with
respect to the paynent of estimated tax, the state tax conm ssion nay
also require paynent of a single amount which shall be the total of the
anpunts (total taxes less any credits or refunds) required to be paid
with the returns or enployer's returns or in paynent of estimated tax
pursuant to the provisions of local |laws inposed under the authority of
article two-E of the general city law, article thirty of the tax | aw and
pursuant to the provisions of article twenty-two of the tax | aw

Sec. 7. Effect of invalidity in part; inconsistencies wth other
laws.--(a) If any clause, sentence, paragraph, subsection, section,
provision or other portion of this local law or the application thereof
to any person or circunstances shall be held to be invalid, such holding

shal | not affect, inpair or invalidate the renmninder of this local |aw
or the application of such portion held invalid, to any other person or
circunstances, but shall be confined in its operation to the cl ause,

sentence, paragraph. subsection, section, provision or other portion
thereof directly involved in such holding or to the person and circum
stances therein involved.

(b) If any provision of this local law is inconsistent wth, in
conflict with, or contrary to any other provision of |law, such provision
of this local law shall prevail over such other provision and such other
provision shall be deened to have been anended., superseded or repeal ed
to the extent of such inconsistency, conflict or contrariety.

8 25-n. Admi nistrative provisions. (a) General. Any local |aw adopted
pursuant to this article shall also contain provisions necessary and
appropriate for the collection and the admnistration of the tax herein
aut hori zed.

(b) Methods of review --Such local law shall also contain provisions
substantially the sane as the foll ow ng:

(i) Any final determnation of the amount of any tax payabl e hereunder
shall be reviewable for error, illegality or unconstitutionality or any
other reason whatsoever by a proceeding under article seventy-eight of
the civil practice law and rules if application therefor is made to the
suprene court within four nonths after the giving of the notice of such
final determi nation, provided, however, that any such proceeding under
article seventy-eight of the civil practice law and rules shall not be
instituted unless (A) the anpunt of any tax sought to be reviewed, with
such interest and penalties thereon as may be provided for by |local |aw
or regulation, shall be first deposited and there is filed an undertak-
ing, issued by a surety conpany authorized to transact business in this
state and approved by the superintendent of financial services of this
state as to solvency and responsibility, in such anmount as a justice of
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the suprene court shall approve to the effect that if such proceeding be
dism ssed or the tax confirnmed the petitioner will pay all costs and

charges which may accrue in the prosecution of such proceeding or (B) at
the option of the petitioner such undertaking nmay be in a sum sufficient
to cover the taxes, interest and penalties stated in such determ nation
plus the costs and charges which nmay accrue against it in the prose-
cution of the proceeding, in which event the petitioner shall not be
required to pay such taxes, interest or penalties as a condition prece-
dent to the application.

(ii) Wiere any tax inposed hereunder shall have been erroneously,
illegally or unconstitutionally collected and application for the refund
thereof duly nade to the proper fiscal officer or officers, and such
officer or officers shall have nmade a determnmi nation denying such refund
such determination shall be reviewable by a proceeding under article
seventy-eight of the civil practice law and rules, provided, however,
that such proceeding is instituted within four nonths after the giving
of the notice of such denial, that a final determnation of tax due was
not previously made, and that an undertaking is filed with the proper
fiscal officer or officers in such anpunt and with such sureties as a
justice of the suprene court shall approve to the effect that if such

proceedi ng be disnissed or the tax confirned, the petitioner wll pay
all costs and charges which may accrue in the prosecution of such
proceeding..

(iii) No assessnent of additional tax shall be nade after the expira-
tion of nore than three years fromthe date of the filing of the return
except that where no return has been filed or, in the case of the filing
of awilfully false or fraudulent return with intent to evade the tax,
the tax may be assessed at any tine; provided, however, where a taxpayer
onmts fromhis or her return an ambunt which should be properly included
therein which is in excess of twenty-five percent of the anpunt of the
gross incone derived by himor her from any trade or business, no
assessnent of additional tax shall be nmade after the expiration of nore
than six years fromthe date of the filing of the return., except as
ot herwi se provi ded herein.

(c) Delegation of functions.--The local law nmmy provide that the
adnministrator of the tax inposed. as defined in the local law, may del e-
gate his or her powers and functions under the local lawto one of his
or her deputies or to any enployee or enployees of his or her departnent
and authorize banks or trust conpanies which are depositories or finan-
cial agents of the city to receive and give a receipt for any tax
i nposed under the |ocal |aw

8 25-0. Deposit and disposition of revenues. One-half the revenues
resulting fromthe inposition of the tax authorized by this article
shall be:

(a) paid into the treasury of the city and shall be credited to and
deposited in the general fund of such city and shall be available for
any lawful city purpose; and

(b) deposited in the netropolitan transportation authority financi al
assi stance fund established pursuant to section ninety-two-ff of the
state finance | aw

(c) Such revenues shall be deposited and disposed of in the sane
nanner as revenues resulting fromthe inposition of the taxes authorized
by article thirty of the tax |aw

§ 2. Section 1301 of the tax law is anmended by addi ng a new subsection
(c) to read as foll ows:
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(c) The taxes authorized by this article may be inposed only if the
general city law authorizes the adoption of a city tax on the earnings
of nonresidents and the city inposing the tax authorized by this article
al so i nposes such tax on the earnings of nonresidents.

8 3. Subsection (b) of section 1305 of the tax |law, as anended by
chapter 5 of the laws of 1999, is anmended to read as follows:

(b) Gty nonresident individual. A city nonresident individual neans
an individual who is not a resident of such city [e+—the—state—of—New
York] .

8 4. Separability. If any clause, sentence, paragraph or part of this
act shall be adjudged to be unconstitutional or invalid, such judgnent
shall not affect, inpair, or invalidate, the renainder thereof, but
shall be confined in its operation to the clause, sentence, paragraph,
section or part thereof directly involved in the controversy in which
such judgnment shall have been rendered.

8§ 5. This act shall take effect inmmediately.




