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STATE OF NEW YORK

4633

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 21, 2023

Introduced by M of A MCGOMN -- read once and referred to the Commit-
tee on Governmental Enployees

AN ACT to anmend the public officers law, in relation to the failure to
produce records in response to a FOL request; and to anend the penal
law, in relation to crinmnalizing the failure to conply with the free-
dom of information | aw

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 86 of the public officers law is anmended by adding
two new subdivisions 12 and 13 to read as foll ows:

12. "State agency" neans any state departnent, division, conmission
public authority or public corporation.

13. "Head of agency" neans the conm ssioner, acting comm ssioner
deputy comm ssioner, superintendent, director, deputy director, or chief
executive officer of a state agency.

§ 2. Paragraph (a) of subdivision 3 of section 89 of the public offi-
cers law, as anmended by chapter 223 of the |aws of 2008, is anmended to
read as foll ows:

(a) (1) Each entity subject to the provisions of this article, wthin
five business days of the receipt of a witten request for a record
reasonabl y described, shall:

(i) make such record available to the person requesting it[+] .

(ii) deny such request in witing, or

(iii) furnish a witten acknow edgenent of the receipt of such request
and a statenment of the approximate date, which shall be reasonabl e under
the circunmstances of the request, when such request will be granted or

denied, including, where appropriate, a statenent that access to the
record will be determ ned in accordance with subdivision five of this
section.

(2) Any entity which furnishes such a witten acknow edgenent and
statenent shall have up to thirty days fromthe date of the request to

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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grant _or deny such request, and where such request is granted, such
entity shall have up to a maxinumof ninety days fromthe date of the

request to nake such record available to the person requesting it. Wen
a state agency grants a request for records froma person and the
records are not nmade available within thirty days of such request, the
head of such agency shall have a duty to review such request and direct
such agency, in witing, to nmake the records available to the person who
made the request no later than ninety days from the date of such
request, and to ensure such records are nade available. Wen a state
agency receives a request for records and provides a statenent of the
approximte date when such request will be granted or denied, the head
of such agency shall have a duty to direct such agency, in witing, to
nake such determnation no later than thirty days fromthe date of such
request., and to ensure such determnation is nmade by such agency within
such tine. Wen a state agency has not denied a request for records or
nmade records available within thirty days of a request for records, the
head of such agency shall sign a certification, under penalty of perju-
ry, which shall be signed and posted on the agency's website wthin
forty-five days of the date of the request, and which shall include

(i) Whether the head of such agency reviewed the request for records;

(ii) Whether the head of such agency directed the agency. in witing,
to nake a determination to grant or deny such request within thirty days
fromthe date of such request;

(iii) Wiether the request was granted or denied by the agency, or
whet her the agency failed to nake a determination to grant or deny such
request:; and

(iv) Whether the head of such agency directed, in witing, that the
records be nade available to the person who requested themno |later than
ninety days after the date of such request. Wien a state agency receives
a request for records, and a determ nation whether to grant or deny such
request has not been made within thirty days of such request, the head
of such agency shall have a duty to notify the governor that the agency
has failed to make such deternmination, as required by this article, and
to provide a copy of such request. Upon receipt of such notice, the
governor, and any senior staff nenber of the governor, shall have an
affirmative duty to review such request and to direct such state agency.
in witing, to nake a determination wthin forty-five days of the
request and to direct such state agency. in witing, to nake the
requested records available within ninety days of the request, if such
agency grants such request. |If such state agency fails to make a deter-
mnation to grant or deny a request wthin forty-five days of the
request, or fails to nmake the requested records available within ninety
days of the request, the governor, and any senior appointed staff nenber
of the governor, shall each sign a separate certification, under penalty
of perjury, which shall be signed and posted on the governor's website
within sixty days after the record request and shall state whether the
governor, or any senior appointed staff nenber., directed such state
agency, in witing, to nmake a determination within forty-five days of
the request and whether the governor, or any senior appointed staff
nenber, directed such state agency to nake the requested records avail -
able within ninety days of the request., if such agency granted such
request.

(3) An agency shall not deny a request on the basis that the request
is volum nous or that locating or reviewing the requested records or
providing the requested copies is burdensome because the agency | acks
sufficient staffing or on any other basis if the agency nmay engage an
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outside professional service to provide copying, programmng or other
services required to provide the copy, the costs of which the agency may
recover pursuant to paragraph (c) of subdivision one of section eighty-
seven of this article. An agency may require a person requesting lists
of names and addresses to provide a witten certification that such
person wll not use such lists of names and addresses for solicitation
or fund-raising purposes and will not sell, give or otherw se nake
avail able such lists of nanes and addresses to any other person for the
purpose of allow ng that person to use such lists of nanes and addresses
for solicitation or fund-raising purposes. If an agency determnes to
grant a request in whole or in part, and if circunstances prevent
disclosure to the person requesting the record or records within twenty
busi ness days fromthe date of the acknow edgenent of the receipt of the
request, the agency shall state, in witing, both the reason for the
inability to grant the request within twenty business days and a date
certain within a reasonabl e period, depending on the circunstances, when
the request wll be granted in whole or in part. Upon paynent of, or
offer to pay, the fee prescribed therefor, the entity shall provide a
copy of such record and certify to the correctness of such copy if so
requested, or as the case may be, shall certify that it does not have
possession of such record or that such record cannot be found after
diligent search. Nothing in this article shall be construed to require
any entity to prepare any record not possessed or maintai ned by such
entity except the records specified in subdivision three of section
ei ghty-seven and subdivision three of section eighty-eight of this arti-
cle. Wen an agency has the ability to retrieve or extract a record or
data maintained in a conputer storage systemw th reasonable effort, it
shall be required to do so. Wen doing so requires |ess enployee tine
than engaging in nmanual retrieval or redactions from non-electronic
records, the agency shall be required to retrieve or extract such record
or data electronically. Any progranm ng necessary to retrieve a record
mai ntained in a conputer storage systemand to transfer that record to
the nmedium requested by a person or to allow the transferred record to
be read or printed shall not be deemed to be the preparation or creation
of a new record

8 3. Title P of the penal law is amended by adding a new article 285
to read as follows:

ARTI CLE 285
OFFENSES AGAI NST TRANSPARENCY | N GOVERNVENT
Section 285.05 Criminal failure to conply with the freedom of inform-
tion law_

8§ 285.05 Criminal failure to conply with the freedomof information |aw

A person is guilty of crimnal failure to conply with the freedom of
information | aw when:

1. such person is the governor, any senior appointed staff nenber of
the governor, or the head of a state agency;

2. pursuant to section eighty-nine of the public officers law, such
person has:

a. a duty to review a request for records;

b. a duty to direct a state agency to nake a determination, in wit-
ing;

C. a duty to direct a state agency, in witing, to make records avail -
able in response to a request for records, or

d. a duty to provide a signed certification; and

3. such person, with intent, fails to reviewa request for records,
fails to direct a state agency to nmake a determnation in witing, fails
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to direct a state agency to nmake records available in witing, or fails
to provide a signed certification. Notwi thstanding any lawto contrary,
the state or any state agency shall not indemify or save harnl ess or
pay any penalty or legal fees of any person who is guilty of crimnal
failure to conply with the freedomof infornmation law. Al those found
guilty of criminal failure to conply with the freedomof information |aw
shall not wuse public funds, or nonies frompolitical action comrittees
or canpaign commttees for the paynment of fines or |egal fees.

Crimnal failure to conply with the freedomof information law is a
class B ni sdeneanor.

8 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




