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STATE OF NEW YORK

4323

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 14, 2023

Introduced by M of A GUNTHER, GOCDELL, MORI NELLO, NORRI'S, WALSH --
read once and referred to the Conmittee on Al coholismand Drug Abuse

AN ACT to anmend the nental hygiene law, in relation to establishing
protocols for assisted outpatient treatnent for substance abuse

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The nental hygiene |aw is anended by adding a new article
23 to read as foll ows:
ARTICLE 23
ASSI STED OUTPATI ENT TREATMENT FOR SUBSTANCE ABUSE
Section 23.01 Assisted outpatient treatnment for substance abuse.
23.03 Definitions.
23.05 Criteria for assisted outpatient treatnment for substance
abuse._
23.07 Petition to the court.
23.09 Service.
23.11 Right to counsel.
23.13 Hearing.
23.15 Witten treatnment plan.
23.17 Disposition.
23.19 Petitions for additional periods of treatnent; petitions
for an order to stay, vacate or nodify; and appeals.
23.21 Failure to conply with assisted outpatient treatnent.
23.23 Effect of determnation that a person is in need of
assisted outpatient treatnent.
23. 25 Fal se petition.
23. 27 Education and training.
23.29 The assisted outpatient treatnment for substance abuse
advi sory counci |l
8§ 23.01 Assisted outpatient treatnent for substance abuse.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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There is hereby established the assisted outpatient treatnment for
subst ance abuse program This program shall serve individuals wth

substance use disorders who, due to opioid abuse, require services to
prevent themfrom causing harmto thenselves and others. The comm ssion-
er., in consultation wth the conm ssioner of the departnent of health
and the comm ssioner of the office of nental health, and in conjunction
with the assisted outpatient treatnment for substance abuse advisory
council, shall pronulgate all rules and regulations necessary to inple-
nent the provisions of this article.

8§ 23.03 Definitions.

For the purposes of this article, the following definitions shal

appl y:

(a) "Assisted outpatient treatnent for substance abuse" shall nean
categories of services that have been ordered by the court pursuant to
this article. Such treatnment shall include case managenent services to

provide care coordination, and nay also include any of the follow ng
categories of services: substance use disorder services, detoxification
as deened appropriate pursuant to a witten treatnent plan; nedication
supported recovery: individual or group therapy: day or partial day
programming activities; tests for the presence of alcohol or illegal
drugs; supervision of living arrangenents; treatnent for co-occurring
disorders; and any other services prescribed to treat the person's
subst ance use disorder and to assist the person in living and function-
ing in the community, or to attenpt to prevent a relapse or deteri-
oration that may reasonably be predicted to result in the need for
hospitalization or serious harmto the person or others.

(b) "Assisted outpatient treatnent for substance abuse prograni shal
nean a systemto arrange for, and coordinate the provision of, assisted
outpatient treatnment for substance abuse; to nonitor treatnent conpli -
ance by assisted outpatients; to take appropriate steps to address the
needs of such individuals; and to ensure conpliance with court orders.

(c) "Assisted outpatient" shall nean the person under a court order to
receive assisted outpatient treatnment for substance abuse due to a
subst ance use disorder.

(d) "pioid" shall nean an opiate, opium opium poppy or poppy straw,
and any salt, conpound., derivative, or preparation of thereof that is
chemically equivalent or identical to such substances.

(e) "Subject of the petition" or "subject" shall nean the person who
is alleged in a petition, filed pursuant to the provisions of this arti-
cle, to neet the <criteria for assisted outpatient treatnent for
subst ance abuse.

(f) "Substance use disorder” shall nean the m suse of, dependence on
or addiction to a legal or illegal opioid leading to effects that are
detrinental to the individual's physical and nental health, or the
wel fare of others.

8§ 23.05 Criteria for assisted outpatient treatnent for substance abuse.

A person may be ordered to receive assisted outpatient treatnent for
subst ance abuse if the court finds that such person:

a) is eighteen years of age or older; and

(b) is suffering froma substance use disorder:; and

(c) is unlikely to survive safely in the community wthout super-
vision, based on a clinical deternination; and

(d) has a history of lack of conpliance with treatnent for a substance
use disorder, as evidenced by:

(1) prior to the filing of the petition, at least twice within the
last thirty-six nonths, his or her substance use disorder has been a
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significant factor in necessitating hospitalization in a hospital, as
defined in article twenty-eight of the public health law, or receipt of

subst ance abuse treatnent services in a correctional facility or a | ocal
correctional facility, not including any current period, or period
ending within the last six nonths, during which the person was or is
hospitalized or incarcerated; or

(2) prior to the filing of the petition, resulted in one or nore acts
of serious violent behavior toward self or others or threats of, or
attenpts at, serious physical harmto self or others within the |ast
forty-eight nonths, not including any current period, or period ending
within the last six nonths, in which the person was or is hospitalized
or incarcerated; provided., however, that use of an opioid alone shal
not be deened as satisfying this requirenent; and

(e) is, as aresult of his or her substance abuse, unlikely to volun-
tarily participate in substance use disorder services that would enable
himor her to live safely in the community; and

(f) in viewof his or her treatnent history and current behavior, is
in need of assisted outpatient treatnent for substance abuse in order to

prevent a relapse or deterioration that would be likely to result in
serious harmto the person or others; and
(g) is likely to benefit from assisted outpatient treatnent for

subst ance abuse.
8 23.07 Petition to the court.

(a) A petition for an order authorizing assisted outpatient treatnent
for substance abuse may be filed in the suprene or county court in the
county in which the subject of the petition is present or reasonably
believed to be present. A petition to obtain an order authorizing
assisted outpatient treatnent for substance abuse may be initiated only
by the follow ng persons:

(1) any person eighteen years of age or older with whomthe subject of
the petition resides; or

(2) the parent, spouse, sibling. or child of the subject of the peti-
tion who is eighteen years of age or older; or

(3) any other person deened appropriate by the comrissioner in regu-
lation.

(b) The petition shall state

(1) each of the criteria for assisted outpatient treatnent for
subst ance abuse as set forth in section 23.05 of this article;

(2) facts which support the petitioner's belief that the subject of
the petition neets each criterion., provided that the hearing on the
petition need not be linmted to the stated facts; and

(3) that the subject of the petition is present, or is reasonably
believed to be present, within the county where such petition is filed.

(c) The petition shall be acconpanied by an affirnmation or affidavit
of a physician, who shall not be the petitioner, stating either that:

(1) such physician has personally exam ned the subject of the petition
no nore than ten days prior to the subm ssion of the petition, recom
nends assisted outpatient treatnent for substance abuse for the subject
of the petition, and is willing and able to testify at the hearing on
the petition; or

(2) no nore than ten days prior to the filing of the petition, such
physician or his or her designee has nade appropriate attenpts, but has
not been successful in eliciting the cooperation of the subject of the
petition to submt to an examnation; such physician has reason to
suspect that the subject of the petition neets the criteria for assisted

outpatient treatnent for substance abuse; and such physician is willing
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and able to exam ne the subject of the petition and testify at the hear-
ing on the petition.

(d) In counties with a population of |less than seventy-five thousand,
the affirmation or affidavit required by subdivision (c) of this section
nmay be nmade by a physician who is an enployee of the office. The office
is authorized to nake available, at no cost to the county, a qualified
physician for the purpose of meking such affirmation or affidavit
consistent with the provisions of such subdivision.

8 23.09 Service

The petitioner shall cause witten notice of the petition to be given
to the subject of the petition, and a copy thereof to be given
personally or by mail to such other persons as the commissioner deens
appropriate in requl ation.

§ 23.11 Right to counsel.
The subject of the petition shall have the right to be represented by

counsel at all stages of a proceeding commenced under this article.
23.13 Hearin

(a) Upon receipt of the petition, the court shall fix the date for a
hearing. Such date shall be no later than three days fromthe date such
petition is received by the court, excluding Saturdays. Sundays and
holidays. Adjournnents shall be permtted only for good cause shown. In
granting adjournnents, the court shall consider the need for further
exam nation by a physician or the potential need to provide assisted
outpatient treatnent for substance abuse expeditiously. The court shal
cause the subject of the petition, any other person receiving notice
pursuant to section 23.09 of this article, the petitioner, the physician
whose affirmation or affidavit acconpanied the petition, and such other
persons as the court nmay determine to be advised of such date. Upon such
date, or upon such other date to which the proceedi ng may be adjourned
the court shall hear testinony and, if it be deened advisable and the
subject of the petition is available, exam ne the subject of the peti-
tion in or out of court. If the subject of the petition does not appear
at the hearing, and appropriate attenpts to elicit the attendance of the
subject have failed, the court nmay conduct the hearing in the subject's
absence. In such case, the court shall set forth the factual basis for
conducting the hearing without the presence of the subject of the peti-
tion.

(b) The court shall not order assisted outpatient treatnent for
substance abuse unless an exam ni ng physician, who recomends assi sted

outpatient treatnent for substance abuse and has personally exam ned the
subject of the petition no nore than six nonths before the filing of the

petition, testifies in person at the hearing. Such physician shall state
the facts and clinical determ nations that support the allegation that
the subject of the petition neets each of the criteria for assisted
outpatient treatnent for substance abuse. The commissioner shall in
regulation address instances in which the subject of the petition
ref uses exani nation by a physician.

(c) A physician who testifies pursuant to subdivision (b) of this
section shall state: (i) the facts that support the allegation that the
subject neets each of the criteria for assisted outpatient treatnent for
subst ance abuse, (ii) that the treatnent is the least restrictive alter-
native, (iii) the recomended assisted outpatient t r eat nent f or
substance abuse, and (iv) the rationale for the recommended assisted
outpatient treatnent for substance abuse. If the recommended assisted

outpatient treatnent for substance abuse includes nedication supported
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recovery, such physician's testinony shall provide such details as the
conm ssioner shall require in regulation

(d) The subject of the petition shall be afforded an opportunity to
present evidence, to call witnesses on his or her behalf, and to cross-
exam ne adverse w tnesses.

8§ 23.15 Witten treatnent plan.
(a) The court shall not order assisted outpatient treatnent for

subst ance abuse unl ess a physician devel ops and provides to the court a

proposed witten treatnent plan, in accordance with regulations promil -
gated by the commi ssioner. The witten treatnent plan shall include case

nanagenent services to provide care coordination. The witten treatnent
plan also shall include all categories of services that such physician
reconmmends that the subject of the petition receive. Al substance abuse
progranms shall be notified regarding their inclusion in the witten
treatnent plan.

(b) The physician appointed to develop the witten treatnent plan
shall provide the following persons with an opportunity to actively
participate in the developnent of such plan: the subject of the peti-
tion; the treating physician, if any; and upon the request of the
subject of the petition, an individual significant to the subject
including any relative, close friend or individual otherwi se concerned
with the welfare of the subject. |f the subject of the petition has
executed a health care proxy, the appointed physician shall consider any
directions included in such proxy in developing the witten treatnent
pl an.

(c) The court shall not order assisted outpatient treatnent for
subst ance abuse unl ess a physician who devel oped such plan testifies to
explain the proposed witten treatnent plan. Such physician shall state
the categories of assisted outpatient treatnment for substance abuse
reconmended. the rationale for each such category, facts which establish
that such treatnent is the least restrictive alternative, and any other
information required by the commi ssioner in regulation. If the subject
of the petition has executed a health care proxy, such physician shal
state the consideration given to any directions included in such proxy
in developing the witten treatnent plan.

8§ 23.17 Disposition.

(a) If after hearing all relevant evidence, the court does not find by
clear and convincing evidence that the subject of the petition neets the
criteria for assisted outpatient treatnent for substance abuse, the
court shall disniss the petition.

(b) If after hearing all relevant evidence, the court finds by clear
and convincing evidence that the subject of the petition neets the
criteria for assisted outpatient treatnent for substance abuse, and
there is no appropriate and feasible less restrictive alternative, the
court may order the subject to receive assisted outpatient treatnent for
subst ance abuse for an initial period not to exceed six npnths. In
fashioning the order, the court shall specifically nake findings by
clear and convincing evidence that the proposed treatnent is the |east
restrictive treatnent appropriate and feasible for the subject. The
order shall state an assisted outpatient treatnent for substance abuse
plan, which shall include all categories of assisted outpatient treat-
nent for substance abuse that the assisted outpatient is to receive, but
shall not include any such category that has not been recommended in
both the proposed witten treatnent plan and the testinony provided to
the court pursuant to section 23.15 of this article.
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(c) The conmi ssioner shall establish in regulation procedures for the
provision or arrangenent for all categories of assisted outpatient
treatnment for substance abuse to the assisted outpatient throughout the
period of the order.

(d) The director shall cause a copy of any court order issued pursuant

to this section to be served personally, or by mail, facsinile or elec-
tronic neans., upon the assisted outpatient, or anyone acting on the
assi st ed outpatient's behalf, the original petitioner, identified

service providers, and all others entitled to notice under section 23.09
of this article.

8§ 23.19 Petitions for additional periods of treatnent; petitions for an
order to stay, vacate or nodify; and appeals.

The conmissioner shall establish in regulation such rules and proce-
dures to ensure that assisted outpatients: receive appropriate substance
use disorder services; are afforded all rights and renedi es avail able by
law with respect to the order for assisted outpatient treatnment for
substance abuse, including the ability to petition the court to stay,
vacate or nodify the order; and are given the opportunity to appeal an
order issued pursuant to this article.

8§ 23.21 Failure to conply with assisted outpatient treatnent.

Where the subject fails to conply with the assisted outpatient for
subst ance abuse treatnent plan set forth in accordance wth section
23.15 of this article, the subject shall be brought to a facility or
treatnent program for energency services pursuant to section 22.09 of
this title.

8§ 23.23 Effect of deternmination that a person is in need of assisted
out patient treatnent.

The determ nation by a court that a person is in need of assisted
outpatient treatnment for substance abuse shall not be construed as or
deened to be a determination that such person is incapacitated pursuant
to article eighty-one of this chapter
§ 23.25 False petition.

A person nmaking a false statement or providing false information or
false testinony in a petition or hearing under this section shall be
subject to crimnal prosecution pursuant to article one hundred seven-
ty-five or article two hundred ten of the penal |aw
8§ 23.27 Education and training.

(a) The office of alcoholismand substance abuse services, in consul -
tation with the office of court admnistration, shall prepare educa-
tional and training nmaterials on the use of this section, which shall be
made available to |local governnental units, providers of services, judg-
es, court personnel, law enforcenent officials and the general public.

(b) The office, in consultation with the office of court adninis-
tration, shall establish a substance abuse training programfor suprene
and county court judges and court personnel. Such training shall focus
on the use of this section and generally address issues relating to
heroin and opioid addiction.

23.29 The assisted outpatient treatnent for substance abuse advisor

council.
(a) There is hereby created the assisted outpatient treatnent for
subst ance abuse advi sory council. The council shall consist of: the

conm ssioner, or his or her designee; the conmi ssioner of nental health,
or his or her designee; the comm ssioner of health, or his or her desig-
nee; and fourteen nenbers appointed by the governor by and with the
advi ce and consent of the senate. The governor shall designate one of
the appointed nenbers of the council as chair, who shall serve as such
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for a three year term Menbership shall be representative of the public,
shall have broad programmatic and geographic representation, shal
include both not-for-profit and proprietary providers of substance abuse
services, and shall include

(1) Five consuner representatives, including persons who are recover-
ing from substance use disorders, their famly nenbers, and patient
advocates.

(2) Five representatives of providers of services to persons with
subst ance use disorders, including but not linmted to representatives of
free standi ng substance abuse facilities, general hospitals, residential
facilities for persons who abuse or are dependent upon opioids, netha-
done maintenance prograns, and outpatient facilities for persons who
abuse or are dependent on opioids. & these appointnents, at least one
representative nust be a physician.

(3) Four representatives of |aw enforcenent, |ocal governnents. and
public and private payors of al coholism substance abuse treatnent.

(b) Menbers shall be appointed for terns of three years, provided
however, that of the nenbers first appointed, one-third shall be
appointed for one yvear terns and one-third shall be appointed for two
vear terns. Vacancies shall be filled in the sane nmanner as origina
appointnments for the remainder of any unexpired term

(c) The council shall neet at the request of its chair or the conms-
sioner, but no less frequently than four tines in each full cal endar
year.

(d) The council shall provide recomendations to the comr ssioner
regarding policies, rules and regulations necessary to inplenent the
assisted outpatient treatnent for substance abuse program according to
this article.

8§ 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law. Effective imediately, the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be nade and
conpl eted on or before such effective date.




