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Introduced by M of A STERN -- read once and referred to the Conmttee
on Codes

AN ACT to anmend the penal law and the crimnal procedure law, in
relation to nmandatory inprisonment and plea restrictions for offenses
victim zing the elderly and physically disabl ed

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. It is hereby found and declared that elderly and physically
di sabled people continue to be singled out as victinms of crinme. It is
al so found that the physical harm and enotional trauma suffered by
elderly and physically disabled crinme victins has a devastating effect
on the lives of those victins.

The el derly or physically disabled victim has a decreased physical
capability to resist an attacker and thus beconmes an inviting target of
crime. Moreover, the aftereffects of crinme on the elderly and the phys-
ically handicapped affect them nore deeply than any statistics would
i ndi cate. The enotional trauma and possible serious physical danmage
resulting froma face to face crinme nay cause a permanent downgrading in
the elderly or physically disabled victinms lifestyle. Such victins
often inpose "house-arrest” on thenselves, afraid to shop, to visit
friends, to go to the doctor, to live, unless behind | ocked doors. Even
those elderly or physically disabled who are not direct victins of crine
suffer indirectly, because they, having learned of the terrible tragedy
suffered by other elderly and physically disabled and fearful for their
own individual safety, barricade thenselves wthin their honmes. The
older or physically disabled crime victimis thus tw ce victim zed--by
the crinme and by its aftermath.

Crimnol ogi sts, sociol ogists, psychol ogists, and the police all recog-
ni ze and acknow edge these facts, but the | aw does not. It has been
ineffective in deterring crines against the elderly and the physically
disabled, particularly those involving violence or the threat of
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violence. Simlarly, special projects on crinme prevention and inproved
techni ques of comuni cations for the elderly to the police do not halt
or reduce such crinme. For these reasons, offenses commtted against the
el derly or the physically disabled nmust be treated as uni que, and | egis-
lation nust be enacted to provide a neaningful deterrent for those
of fenders who now victimze the elderly and the physically disabl ed.

8§ 2. Subdivision 18 of section 10.00 of the penal law, as anended by
chapter 7 of the laws of 2007, is anended to read as foll ows:

18. "Juvenile offender” neans (1) a person thirteen years old who is
crimnally responsible for acts constituting nurder in the second degree
as defined in subdivisions one and two of section 125.25 of this chapter
or such conduct as a sexually notivated felony, where authorized pursu-
ant to section 130.91 of [the—penal—=aw this chapter; and

(2) a person fourteen or fifteen years old who is crimnally responsi-
ble for acts constituting the crinmes defined in subdivisions one and two
of section 125.25 (nurder in the second degree) and in subdivision three
of such section provided that the underlying crinme for the nurder charge
is one for which such person is crimnally responsible; section 135.25
(kidnapping in the first degree); 150.20 (arson in the first degree);
subdivisions one and two of section 120.10 (assault in the first
degree); 125.20 (manslaughter in the first degree); subdivisions one and
two of section 130.35 (rape in the first degree); subdivisions one and
two of section 130.50 (crimnal sexual act in the first degree); 130.70
(aggravat ed sexual abuse in the first degree); 140.30 (burglary in the
first degree); subdivision one of section 140.25 (burglary in the second
degree); 150.15 (arson in the second degree); 160.15 (robbery in the
first degree); subdivision tw of section 160.10 (robbery in the second
degree) of this chapter; or section 265.03 of this chapter, where such
machi ne gun or such firearmis possessed on school grounds, as that
phrase is defined in subdivision fourteen of section 220.00 of this
chapter; or defined in this chapter as an attenpt to commt nurder in
the second degree or kidnapping in the first degree; section 280.00
(victimzing the elderly or the physically disabled in the third
degree): section 280.05 (victimzing the elderly or the physically disa-
bled in the second degree):; or section 280.10 (victimzing the elderly
or the physically disabled in the first degree), or such conduct as a
sexual ly notivated felony, where authorized pursuant to section 130.91
of [the—penral—aw] this chapter.

8§ 3. Section 10.00 of the penal lawis anended by adding three new
subdi vi sions 22, 23 and 24 to read as follows:

22. "Elderly person" nmeans a human being sixty-two years old or nore.

23. "Victinl, as that termis used in article two hundred eighty of
this chapter, neans, in a case of:

(a) assault, the person injured or intended to be injured:

(b) mansl aughter or murder, the person killed or intended to be
killed or injured;

(c) rape or crimnal sexual act, the person with whomthe defendant
has the sexual intercourse or deviate sexual intercourse;

(d) Kkidnapping, the person abducted;

(e) burglary or robbery, the person injured, or against whom a
dangerous instrunent is or is threatened to be used, or to whomthe
weapon is displ ayed;

(f) arson, the person present in the building at the tinme; or

(g) larceny, the person in whomfear is instilled.

24. "Physically disabled person" neans a human bei ng:
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(a) having an inpairnent requiring the use of leg braces, crutches or
artificial support, or

(b) having an inpairnent requiring confinenent to a wheelchair, or

(c) bhaving an inpairnent caused by anputation of a linb, or

(d) having total or partial inpairnent of sight necessitating the use
of a guide dog or other guiding device.

8§ 4. The penal law is anended by adding a new article 280 to read as
foll ows:

ARTICLE 280
COFFENSES AGAI NST THE ELDERLY OR PHYSI CALLY DI SABLED
Section 280.00 Victimzing the elderly or the physically disabled in the
third degree.
280.05 Victimzing the elderly or the physically disabled in the
second degree
280.10 Victimzing the elderly or the physically disabled in the
first degree.
8§ 280.00 Victimzing the elderly or the physically disabled in the third
degr ee.

A person is quilty of victimzing the elderly or the physically disa-
bled in the third degree when he or she:

1. Commits any of the follow ng felonies:

Attenpt to commt victimzing the elderly or the physically disabled
in the second degree as defined in section 280.05, or assault in the
second degree as defined in section 120.05; and

2. The victimof such crine is an elderly person or a physically disa-
bl ed person.

Victimzing the elderly or the physically disabled in the third degree
is a class D fel ony.

8§ 280.05 Victimzing the elderly or the physically disabled in the
second degree.

A person is guilty of victimzing the elderly or the physically disa-
bled in the second degree when he or she:

1. Commits any of the follow ng felonies:

Attenpt to commt victimzing the elderly or the physically disabled
in the first degree as defined in section 280.10, assault in the first
degree as defined in section 120.10, burglary in the second degree as
defined in paragraph (b), (c), or (d) of subdivision one of section
140.25, grand larceny in the second degree as defined in paragraph (a)
of subdivision two of section 155.40, or robbery in the second degree as
defined in subdivision two of section 160.10; and

2. The victimof such crine is an elderly person or a physically disa-
bl ed person.

Victimzing the elderly or the physically disabled in the second
degree is a class C felony.

8§ 280.10 Victinmzing the elderly or the physically disabled in the first
degree.

A personis guilty of victimzing the elderly or the physically disa-
bled in the first degree when he or she:

1. Commits any of the follow ng felonies:

Attenpt to commit a class A-I felony other than an offense defined in
article two hundred twenty, manslaughter in the first degree as defined
in section 125.20, rape in the first degree as defined in section
130.35, crimnal sexual act in the first degree as defined in section
130. 50, kidnapping in the second degree as defined in section 135.20,
burglary in the first degree as defined in subdivision twd, three or
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four of section 140.30, or robbery in the first degree as defined in
subdi vi sion one, three or four of section 160.15; and

2. The victimof such crine is an elderly person or a physically disa-
bl ed person.

Victimzing the elderly or the physically disabled in the first degree
is a class B felony.

8§ 5. Section 60.05 of the penal |aw, as amended by chapter 410 of the
| aws of 1979, the section heading and subdivisions 2, 3 and 4 as anended
by chapter 738 of the laws of 2004, subdivision 1 as amended by chapter
7 of the laws of 2007, subdivision 5 as anended by chapter 405 of the
| aws of 2010, and subdivision 8 as anended by chapter 486 of the | aws of
2022, is amended to read as foll ows:

§ 60.05 Authorized dispositions; other class A B, certain C and D fel o-
nies and nultiple felony offenders.

1. Applicability. Except as provided in section 60.04 of this article
governing the authorized dispositions applicable to felony offenses
defined in article two hundred twenty or two hundred twenty-one of this
chapter or in section 60.13 of this article governing the authorized
di spositions applicable to felony sex offenses defined in paragraph (a)
of subdivision one of section 70.80 of this title, this section shal
govern the dispositions authorized when a person is to be sentenced upon
a conviction of a class A felony, a class B felony or a class C, class D
or class E felony specified herein, or when a person is to be sentenced
upon a conviction of a felony as a multiple felony of fender

2. Cass A felony. Except as provided in subdivision seven of this
section and subdivisions three and four of section 70.06 of this [ehap—
ter] title, every person convicted of a class A felony nust be sentenced
to inprisonnent in accordance with section 70.00 of this title, unless
such person is convicted of nmurder in the first degree and is sentenced
in accordance with section 60.06 of this article.

3. Cass B felony. Except as provided in [subdirdsion] subdivisions
six and seven of this section, every person convicted of a class B
violent felony offense as defined in subdivision one of section 70.02 of
this title, nust be sentenced to inprisonnment in accordance with such
section 70.02; and, except as provided in subdivision six of this
section, every person convicted of any other class B felony nust be
sentenced to inprisonment in accordance wth section 70.00 of this
title.

4. Certain class C felonies. Except as provided in [subdirdsion]
subdi vi sions six and seven of this section, every person convicted of a
class C violent felony offense as defined in subdivision one of section
70.02 of this title, must be sentenced to inprisonment in accordance
with section 70.02 of this title; and, except as provided in subdivision
six of this section, every person convicted of the class C felonies of:
attenpt to conmit any of the class B felonies of bribery in the first
degree as defined in section 200.04, bribe receiving in the first degree
as defined in section 200.12, conspiracy in the second degree as defined
in section 105.15 and crimnal mischief in the first degree as defined
in section 145.12; crimnal usury inthe first degree as defined in
section 190.42, rewarding official msconduct in the first degree as
defined in section 200.22, receiving reward for official msconduct in
the first degree as defined in section 200.27, attenpt to pronpte pros-
titution in the first degree as defined in section 230.32, pronoting
prostitution in the second degree as defined in section 230.30, arson in
the third degree as defined in section 150.10 of this chapter, must be
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sentenced to inprisonment in accordance wth section 70.00 of this
title.

5. Certain class D felonies. Except as provided in subdivision six of
this section, every person convicted of the class D felonies of assault
in the second degree as defined in section 120.05, strangulation in the
second degree as defined in section 121.12 or attenpt to commt a class
C felony as defined in section 230.30 of this chapter, nust be sentenced
in accordance with section 70.00 or 85.00 of this title.

6. Miltiple felony offender. Wen the court inposes sentence upon a
second violent felony offender, as defined in section 70.04, or a second
felony offender, as defined in section 70.06, the court must inpose a
sentence of inprisonnent in accordance with section 70.04 or 70.06, as
the case may be, unless it inposes a sentence of inprisonnent in accord-
ance with section 70.08 or 70.10.

7. Article tw hundred eighty offenses. Wen the court inposes
sentence upon a person convicted of an offense enunerated in article two
hundred eighty, it nmust inpose a sentence of inprisonnent in accordance
with section 70.09, unless it inposes a sentence of inprisonment in
accordance with section 70.06 or 70.10.

8. Fines. Wuwere the court inposes a sentence of inprisonnent in
accordance with this section, the court also may inpose a fine author-
ized by article eighty and in such case the sentence shall be both
i mprisonnment and a fine.

[8-] 9. Shock incarceration participation. (a) Wwen the court inmposes
a deternm nate sentence of inprisonnment pursuant to subdivision three of
section 70.02 of this chapter or subdivision six of section 70.06 of
this chapter wupon a person who stands convicted either of burglary in
the second degree as defined in subdivision two of section 140.25 of
this chapter or robbery in the second degree as defined in subdivision
one of section 160.10 of this chapter, or an attenpt thereof, upon
nmoti on of the defendant, the court may issue an order directing that the
departnent of corrections and community supervision enroll the defendant
in the shock incarceration programas defined in article twenty-six-A of
the correction law, provided that the defendant is an eligible incarcer-
ated individual, as described in subdivision one of section eight
hundred sixty-five of the correction [aw. Notw thstanding the foregoing
provisions of this subdivision, any defendant to be enrolled in such
program pursuant to this subdivision shall be governed by the sane rules
and regul ati ons pronul gated by the departnent of corrections and comu-
nity supervision, including wthout Iimtation those rules and regu-
| ati ons establishing requirenents for conpletion and such rules and
regul ati ons governing discipline and renoval fromthe program

(b) Paragraph b of subdivision seven of section 60.04 of this article
shall apply in the event an incarcerated individual designated by court
order for enrollment in the shock incarceration programrequires a
degree of nedical care or nmental health care that cannot be provided at
a shock incarceration facility.

8 6. The penal law is anmended by adding a new section 70.09 to read as
fol | ows:

§ 70.09 Sentence of inprisonnent for certain offenses against the elder-
ly or the physically disabl ed.

1. Except as provided in subdivision four every person, other than a
person sentenced as a second or persistent felony offender, who is
convicted of an offense against the elderly or the physically disabled
defined in article two hundred eighty of this chapter, nmust be sentenced
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to an indeterninate sentence of inprisonnent in accordance wth the
provi sions of subdivisions two and three of this section.

2. The maximum term of such indeterninate sentence nust be fixed as
foll ows:

(a) For the class B felony of victimzing the elderly or the phys-
ically disabled in the first degree, the termnust be at |east nine
years and nust not exceed twenty-five years;

(b) For the class C felony of victimzing the elderly or the phys-
ically disabled in the second degree, the termnust be at |east six
years and nust not exceed fifteen years:;

(c) For the class D felony of victimzing the elderly or the phys-
ically disabled in the third degree, the termnust be at |east four
vears and nust not exceed seven vears.

3. The mininum period of inprisonnment for such indeterm nate sentence
nust be fixed by the court and nust be specified in the sentence as
foll ows:

(a) For the class B felony of victimzing the elderly or the phys-
ically disabled in the first degree, the mninmum period of inprisonnent
shall not be less than three years nor nore than one-third the nmaxinum
terminposed by the court;

(b) For the <class Cfelony of victimzing the elderly or the phys-
ically disabled in the second degree, the mninmum period of inprisonnent
shall be not less than two years nor nore than one-third the naxinum
terminposed by the court;

(c) For the <class D felony of victimzing the elderly or the phys-
ically disabled in the third degree, the mninum period of inprisonnent
shall be one-third the maximumterm i nposed by the court.

4. Alternative definite sentence for class D felony offense against
the elderly or the physically disabled. Whien a person, other than a
nultiple felony offender. is sentenced for the class D felony of victim
izing the elderly or the physically disabled in the third degree. and
the court, having regard to the nature and circunstances of the crine
and to the history and character of the defendant, is of the opinion
that it would be unduly harsh to inpose an indeterninate sentence, the
court may inpose a definite sentence of inprisonnment and fix a term of
one year.

8§ 7. Paragraph (c) of subdivision 5 of section 220.10 of the crimnal
procedure |law, as anmended by chapter 410 of the laws of 1979, is anmended
to read as foll ows:

(c) Were the indictnent charges a felony, other than a class A felo-
ny or class B felony defined in article two hundred twenty of the pena
|l aw or class B or class C violent felony offense as defined in subdivi-
sion one of section 70.02 of the penal law, or the class C felony of
victimzing the elderly or the physically disabled in the second degree
as defined in section 280.05 of the penal law, and it appears that the
def endant has previously been subjected to a predicate felony conviction
as defined in [peral—aw] section 70.06 of the penal law then any plea
of guilty entered pursuant to subdivision three or four nust be or nust
include at least a plea of guilty of a felony.

8 8. Subparagraph (vi) of paragraph (b) of subdivision 3 of section
220.30 of the crimnal procedure | aw, as anended by chapter 481 of the
| aws of 1978 and as renunbered by chapter 233 of the laws of 1980, is
anended to read as foll ows:

(vi) A plea of guilty, whether to the entire indictment or to part of
the indictnent for any crine other than a felony, may not be accepted on
the condition that it constitutes a conplete disposition of one or nore
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ot her indictnents agai nst the defendant wherein is charged a class B
felony other than a class B violent felony offense as defined in subdi-
vi sion one of section 70.02 of the penal law_or the class C felony of
victimzing the elderly or the physically disabled in the second degree
as defined in section 280.05 of the penal [|aw.

8 9. Subdivision 2 of section 720.10 of the crimnal procedure |aw, as
anended by chapter 416 of the |aws of 1986, paragraph (a) as anended by
chapter 316 of the laws of 2006, is amended to read as foll ows:

2. "Eligible youth" nmeans a youth who is eligible to be found a
yout hful offender. Every youth is so eligible unless:

(a) the conviction to be replaced by a youthful offender finding is
for (i) a class Al or class A-Il felony, or (ii) an arned felony as
defined in subdivision forty-one of section 1.20, except as provided in
subdivision three of this section, or (iii) rape in the first degree,
crimnal sexual act in the first degree, or aggravated sexual abuse,
except as provided in subdivision three of this section, or

(b) such youth has previously been convicted and sentenced for a felo-
ny, or

(c) such youth has previously been adjudi cated a yout hful offender
followi ng conviction of a felony or has been adjudicated on or after
Septenber first, nineteen hundred seventy-eight a juvenile delinquent
who committed a designated felony act as defined in the famly court
act, or

(d) such youth has been convicted of the class B felony of victimzing
the elderly or the physically disabled in the first degree as defined in
section 280.10 of the penal |aw

8 10. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.




