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STATE OF NEW YORK

3603

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 3, 2023

Introduced by M of A PRETLOVN-- read once and referred to the Commt-
tee on Labor

AN ACT to anend the | abor |law and the civil service law, in relation to
protection of enployees against retaliatory action by enpl oyers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 740 of the | abor |aw, as anmended by chapter 522 of
the | aws of 2021, is amended to read as foll ows:

8§ 740. Retaliatory action by enployers; prohibition. 1. Definitions.
For purposes of this section, unless the context specifically indicates
ot herwi se:

(a) "Enployee" neans an individual who performs services for and under
the control and direction of an enployer for wages or other renunera-
tion, including forner enpl oyees, or natural persons enployed as inde-
pendent contractors to carry out work in furtherance of an enpl oyer's
busi ness enterprise who are not thensel ves enpl oyers.

(b) "Enployer" neans any person, firm partnership, institution,
corporation, or association that enploys one or nore enpl oyees.

(c) "Law, rule or regulation" includes: (i) any duly enacted federal
state or local statute or ordinance or executive order; (ii) any rule or
regul ati on promul gated pursuant to such statute or ordi nance or execu-
tive order; [e+] (iii) any internal rule pronmulgated by the enployer
pursuant to any statute or ordinance; or (iv) any judicial or adm nis-
trative decision, ruling or order.

(d) "Public body" includes the follow ng:

(i) the United States Congress, any state legislature, or any el ected
| ocal governnental body, or any nenber or enpl oyee thereof;

(ii) any federal, state, or local court, or any nenber or enployee
t hereof, or any grand or petit jury;

(iii) any federal, state, or local regulatory, admnistrative, or
public agency or authority, or instrunentality thereof;

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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(iv) any federal, state, or |ocal |aw enforcenent agency, prosecutori-
al office, or police or peace officer;

(v) any federal, state or |ocal department of an executive branch of
gover nment; or

(vi) any division, board, bureau, office, conmittee, or conm ssion of
any of the public bodies described in subparagraphs (i) through (v) of
t hi s paragraph.

(e) "Retaliatory action" means an adverse action taken by an enpl oyer
or his or her agent to discharge, threaten, penalize, or in any other
manner di scrim nate agai nst any enpl oyee or former enployee exercising
his or her rights under this section, including (i) adverse enpl oynent
actions or threats to take such adverse enploynment actions against an
enployee in the terns of conditions of enploynent including but not
limted to di scharge, suspension, or denotion; (ii) actions or threats
to take such actions that would adversely inpact a former enployee's
current or future enployment; or (iii) threatening to contact or
contacting United States inmgration authorities or otherw se reporting
or threatening to report an enpl oyee's suspected citizenship or inmm-
gration status or the suspected citizenship or inmmgration status of an
enpl oyee's fanmily or household nenber, as defined in subdivision two of
section four hundred fifty-nine-a of the social services law, to a
federal, state, or |ocal agency.

(f) "Supervisor" nmeans any individual within an enployer's organiza-
tion who has the authority to direct and control the work performance of
[ Hhe—affected] an enployee; or mho has [ meragerial] authority to take
corrective action regarding the [
lati+oen] inproper business activity of which the enployee conpl ai ns.

(g) "Agent" neans any individual, partnership, association, corpo-
ration or group of persons acting on behalf of an enpl oyer.

(h) "lnproper business activity" neans any practice, procedure, action
or failure to act by an enployer, or an enployee or agent of such
enpl oyer, taken in the course of the enployer's business, whether or not
within the scope of enploynent or agency, which is in violation of any
law, rule or regulation.

2. Prohibitions. An enployer shall not take any retaliatory action
against an enpl oyee, whether or not within the scope of the enpl oyee's
j ob duties, because such enpl oyee does any of the foll ow ng:

(a) discloses, or threatens to disclose to a supervisor [e+—+to0—3a],
agent, internal agency, or to the public [bedy] information about an

nproper busi ness aCtIVIty[——pQL+G¥—Q#—p#aGL+Ge—Qi—%h@—@ﬂp#@¥€#—%hﬁ%—%he

(b) provides information to, or testifies before, any public body
conducting an investigation, hearing or inquiry into any such [aetity—

i i ] inproper business activity; or

(c) objects to, or refuses to participate in any [sueh] inproper busi-

ness activity[ —poe-ecy—or—practice].

3. Appllcatlon The protectlon agalnst retallatory actlon prOV|ded by
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section shall apply to any enployee who in good faith reasonably
believes that an inproper business activity has occurred or will occur,
based on information that the enployee in good faith reasonably believes
to be true.

4. Violation; remedy. (a) An enployee who has been the subject of a
retaliatory action in violation of this section may institute a civil
action in a court of conpetent jurisdiction for relief as set forth in
subdivision five of this section wthin tw years after the alleged
retaliatory action was taken.

(b) Any action authorized by this section nay be brought in the county
in which the alleged retaliatory action occurred, in the county in which
the conpl ai nant resides, or in the county in which the enployer has its
principal place of business. In any such action, the parties shall be
entitled to a jury trial

(c) It shall be a defense to any action brought pursuant to this
section that the retaliatory action was predicated upon grounds ot her
than the enpl oyee's exercise of any rights protected by this section.

5. Relief. In any action brought pursuant to subdivision four of this
section, the court may order relief as follows:

(a) [ap—pjuprctiontorestraip—eontipuedviolation—-oflthissection-

(by] the reinstatenent of the enployee to the sane position held
before the retaliatory action, or to an equivalent position, or front
pay in lieu thereof;

[(s5] (b) the reinstatement of full fringe benefits and seniority
rights;

[£5] (c) the conpensation for |ost wages, benefits and other remruner-
ation;

[£e)] (d) conpensatory danmges for econonic |o0ss;

(e) the paynent by the enployer of reasonable costs, disbursenents,
and attorney's fees;

(f) an__injunction to restrain the enployer's continued violation of
this section with respect to the enpl oyee;

(g) a civil penalty of an anmount not to exceed [t+er] thirty thousand
dollars if the court, inits discretion, finds that the enpl oyer acted
in bad faith in the retaliatory action; and/or

[(] (h) the paynment by the enployer of punitive damages, if the
viol ati on was mnllful mal i ci ous or wanton.

l—] EX|st|ng rights. Nothlng inthis sectlon shaII be deened to di m n-
ish the rights, privileges, or remedi es of any enpl oyee under any other
law or regulation or under any collective bargaining agreenent or
enpl oynent contract.
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[8-] 7. Publication. Every enployer shall inform enployees of their
protections, rights and obligations wunder this section, by posting a
notice thereof. Such notices shall be posted conspicuously in easily
accessible and well-lighted places customarily frequented by enpl oyees
and applicants for enploynent.

8§ 2. Section 741 of the | abor law, as added by chapter 24 of the | aws
of 2002, subdivisions 1, 2 and 3 as anmended by chapter 117 of the |aws
of 2020, subdivision 4 as anended and subdi vi sion 6 as added by chapter
522 of the laws of 2021, is anended to read as foll ows:

§ 741. Prohibition; health care enployer who penalizes enployees
because of conplaints of enployer violations. 1. Definitions. As used
inthis section, the following terns shall have the follow ng neani ngs:

(a) "Enpl oyee" nmeans any person who perforns health care services for
and under the control and direction of any public or private enpl oyer
whi ch provides health care services for wages or other renuneration

(b) "Enployer" means any partnership, association, corporation, the
state, or any political subdivision of the state which: (i) provides
health care services in a facility licensed pursuant to article twenty-
eight or thirty-six of the public health law, (ii) provides health care
services within a primary or secondary public or private school or
public or private university setting; (iii) operates and provides health
care services wunder the nental hygiene |aw or the correction | aw, or
(iv) is registered with the department of education pursuant to section
si xty-ei ght hundred eight of the education |aw

(c) "Agent" neans any individual, partnership, association, corpo-
ration, or group of persons acting on behalf of an enployer.

(d) "lInproper quality of patient care" neans, with respect to patient
care, any practice, procedure, action or failure to act of an enpl oyer
which violates any law, rule, regulation or declaratory ruling adopted
pursuant to |law, where such violation relates to matters which may pres-
ent a substantial and specific danger to public health or safety or a
significant threat to the health of a specific patient.

(e) "lInproper quality of workplace safety"™ nmeans, wth respect to
enpl oyees, any practice, procedure, action or failure to act of an
enpl oyer which violates any law, rule, regulation, or declaratory ruling
adopt ed pursuant to | aw where such violation relates to matters which
may present an unsafe workplace environnent or risk of enployee safety
or a significant threat to the health of a specific enployee.

(f) "Public body" neans:

(1) the United States Congress, any state legislature, or any elected
| ocal governnental body, or any nenber or enpl oyee thereof;

(2) any federal, state or local court, or any nenber or enployee ther-
eof, any grand or petit jury;

(3) any federal, state or local regulatory, adm nistrative or public
agency or authority, or instrumentality thereof;

(4) any federal, state or local |aw enforcenent agency, prosecutorial
office, or police or peace officer;

(5) any federal, state or |ocal department of an executive branch of
gover nment; or

(6) any division, board, bureau, office, committee or conm ssion of
any of the public bodies described in subparagraph one, two, three, four
or five of this paragraph.

(g) "Retaliatory action" neans the discharge, suspension, denotion,
penal i zation or discrimnation against an enployee, or [ether—adverse

erployrent—action] taken any act of reprisal against an enpl oyee [ia—the
terns—and conditions—of eaployrent].
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(h) "Supervisor" nmeans any person wi thin an enployer's organization
who has the authority to direct and control the work performance of an
enpl oyee, or who has the authority to take corrective action regarding
the violation of a law, rule or regulation to which an enployee subnmts
a conpl ai nt.

(i) "law, rule or regulation" includes:

(1) any duly enacted federal, state or |ocal statute or ordi nance;

(2) any rule or regulation pronulgated pursuant to any statute or
or di nance;

(3) any internal rule pronulgated by the enployer pursuant to any
statute or ordi nance; or

(4) any judicial or administrative decision, ruling or order.

2. Retaliatory action prohibited. Notwi thstandi ng any other provision
of law, no enployer shall take retaliatory action against any enployee
because the enpl oyee does any of the foll ow ng:

(a) discloses or threatens to disclose to a supervisor, agent or to a
public body, to a news nedia outlet, or to a social nedia forum avail -
able to the public at Ilarge, an activity, policy or practice of the
enpl oyer or agent that the enpl oyee, in good faith, reasonably believes
constitutes inproper quality of patient <care or inproper quality of
wor kpl ace safety; [e+]

(b) objects to, or refuses to participate in any activity, policy or
practice of the enployer or agent that the enployee, in good faith,
reasonably believes constitutes inproper quality of patient care or
i nproper quality of workplace safety[—]; or

(c) provides information to, or testifies before, any public body
conducting an investigation, hearing or inquiry into any violation or
action described in subparagraph (i) of paragraph (a) of subdivision two

of section seventy-five-b of the civil service |aw

5-] Relief. In any court action brought pursuant to this section it
shall be a defense that the personnel action was predicated upon grounds
other than the enployee's exercise of any rights protected by this
section.

[6<] 4. Publication. Every enployer shall inform enployees of their
protections, rights and obligations under this section by posting a
notice thereof. Such notices shall be posted conspicuously in easily
accessible and well-lighted places customarily frequented by enployees
and applicants for enploynent.



O©Coo~NoOO~wWNE

A. 3603 6

§ 3. Subdivision 2 of section 75-b of the civil service |aw, as added
by chapter 660 of the |laws of 1984 and paragraph (a) as anended by chap-
ter 899 of the laws of 1986, is anended to read as follows:

2. (a) A public enployer shall not disniss, suspend, denote, penalize
or discrinmnate against, or take other disciplinary or other [adverse

] act of reprisal against a public enpl oyee regarding

t he enpl oyee's enpl oynent because the enpl oyee:
(i) discloses or threatens to disclose to a uperV|sor, gover nnment a

beLLeves——Le——be——L#He—and—#easenab#y—be++£w4§ﬂ. agency or to the public

anv conduct whi ch constltutes an |nproper governnental action. [1+np¢ep—

(ii) provides information to, or testifies before, any public body

conducting an investigation, hearing or inquiry into any inproper
governnental action; or

(iii) objects to, or refuses to participate in, any inproper govern-
nental action.

The protection against retaliatory personnel action provided in para-
graph (a) of this subdivision shall apply to any enployee who in good
faith reasonably believes that a violation or inproper governnenta
action has occurred or will occur, based on infornmation that the enpl oy-
ee in good faith reasonably believes to be true.

(b)(i) "lInproper governnental action" shall nean any practice, proce-
dure, action or failure to act by a public enployer or enployee, or an
agent of such enployer or enployee, whether or not such action is within
the scope of such person's enploynent, which is in violation of any |aw,
rule or regulation.

(ii) "lLaw, rule or regulation" includes: (A) any duly enacted federal
state or local statute or ordinance; (B) any rule or regulation promul-
gated pursuant to any such statute or ordinance; or (C any judicial or
adnministrative decision, ruling or order.

8 4. Paragraph (c) of subdivision 3 of section 75-b of the civil
service |law, as added by chapter 660 of the |aws of 1984, is anmended to
read as foll ows:

(c) [Waere] |In addition to or in lieu of the procedures set forth in
paragraphs (a) and (b) of this subdivision, or where an enployee is not
subj ect to any of the provisions of [pa#ag#aph—éa}—e#—%b}—ei—%h+s—sabd+-
wi-sier] such paragraphs, the enpl oyee may conmence an action in a court
of conpetent jurisdiction under the sane ternms and conditions and for
the sanme relief as set forth in article twenty-C of the |abor |aw

8§ 5. Section 75-b of the civil service law is amended by adding a new
subdivision 5 to read as foll ows:

5. Every public enployer shall inform enployees of their protections,
rights and obligations under this section, by posting a notice thereof.
Such notices shall be posted conspicuously in easily accessible and
highly visible areas frequently visited by enployees and applicants for
enpl oynent .

8 6. This act shall take effect on the ninetieth day after it shal
have becone a | aw.



