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STATE OF NEW YORK

3582

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 3, 2023

Introduced by M of A KIM BURGOS, SEAVRI GHT, JACOBSQN, SI MON, GONZA-
LEZ-ROJIAS, J. M G GI O DAVI LA, DeSTEFANO -- read once and referred
to the Commttee on Judiciary

AN ACT to anend the public health law and the state finance law, in
relation to enacting the Justice for Nursing Honme Victins act; to
amend the public health law and the civil practice law and rules, in
relation to the responsibilities of nursing homes during pandenics;
maki ng an appropriation therefor; and providing for the repeal of such
provi si ons upon expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be <cited as
the "Justice for Nursing Home Victinms act".

8 2. The public health law is anended by adding a new section 2808-f
to read as foll ows:

8§ 2808-f. Nursing hone resident COVID-19 conpensation program 1.
Definitions. The following terns as used in this section shall have the
foll owi ng neanings, unless the context otherw se requires:

(a) "clainmant” neans an individual filing a claim for conpensation
under this section and who is a statutory beneficiary of an eligible
nursing honme resident.

(b) "collateral source" neans all collateral sources, including life
i nsurance, pension funds, death benefit programs, and paynents by feder-
al, state, or local governnents related to injury or death as a result

of havi ng COvID-19.

(c) "eligible nursing hone resident"” neans a decedent who was a resi-
dent of a nursing hone located in the state and COVID 19 caused or
contributed to such resident's death, as docunented on such resident's
death certificate, or as certified by a physician, nurse practitioner
or physician's assistant currently in good standing in any state or the
District of Colunbia, or a physician, nurse practitioner, or physician's

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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assistant authorized to practice in New York by executive order during
the declared COVID 19 state of energency who deternmines with a reason-

able degree of nedical certainty that COVID 19 caused or contributed to
the resident's death. Eligible nursing hone resident shall include any
tenporary resident of a nursing honme who is receiving subacute rehabil-
itation care or tenporary rehabilitation care.

(d) "the declared COVID-19 state of enmergency"” shall refer to the

period of the state of energency declared by executive order two hundred

two on March seventh, two thousand twenty in response to the outbreak of
t he novel coronavirus.

2. Conpensation program The departnent shall establish and maintain a
nursing hone resident COVID 19 conpensation programto provide full
conpensation to any eligible nursing hone resident or their statutory
beneficiary.

3. Administration. (a) The comm ssioner shall establish a conmttee to
adm ni ster the nursing hone resident COVID 19 conpensation program Such
committee shall:

(i) adnminister the conpensation program established pursuant to this
section;

(ii) pronmulgate all procedural and substantive rules for the adninis-
tration of this section; and

(iii) enploy and supervise hearing officers and other admnistrative
personnel to performthe duties established pursuant to this section.

(b) The commi ssioner shall appoint a chairperson and no nore than two
vice-chairpersons. The conm ssioner shall fix the annual salary of the
chai rperson and shall be reinbursed for all expenses actually and neces-
sarily incurred by himor her in the performance of his or her duties
hereunder, within the anbunt nade available by appropriation therefor.
The other nenbers of the conmttee shall receive no conpensation for
their services but shall be reinbursed for all expenses actually and
necessarily incurred by themin the performance of their duties here-
under within the anpunt nmde avail able by appropriation therefor

c The conmittee shall establish a subcomrittee, to be known as the
eligibility comrittee. The eligibility comrittee shall be conposed of
seven nenbers. Five nenbers shall be appointed jointly by the tenporary
president of the senate and the speaker of the assenbly of which at
least two shall be nmental health professionals and at | east one shall be
an infectious disease clinician, and two nenbers shall be appointed by
the governor. The eligibility commttee, in consultation with the chair-
person, shall determine in accordance wth subdivision four of this
section, the requirenents needing to be net to be eligible for conpen-
sation under this section and hear and decide appeals brought pursuant
to subdivision four of this section.

4. Determination of eliqgibility for conpensation. (a) A clainmant shal
file a claimfor conpensation under this section with the conmttee. The
claim shall be on the form devel oped pursuant to paragraph (b) of this
subdivision and shall state the factual basis for eligibility for
conpensation and the anmpbunt of conpensation sought.

(b) The conmmttee shall develop a claimformthat clainants shall use
when submitting clains under paragraph (a) of this subdivision. The
chairperson shall ensure that such formcan be filed electronically, if
deternmned to be practicable. Such form devel oped shall request:

(i) information fromthe claimant confirm ng the eligible nursing hone
resident's death as a result of contracting COVID-19 in a nursing hone;
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(ii) information regarding collateral sources of conpensation the
claimant has received or is entitled to receive as a result of such
eligible nursing hone resident's death; and

(iii) information from the clainmant confirnmng they are a statutory
beneficiary of the deceased eligible nursing hone resident.

(c) The committee shall reviewa claim subnitted pursuant to this
subdivision and, wth respect to a resident of the nursing hone deter-
mned if such resident is an eligible individual, and the anmount of
conpensation to which the clainmant is entitled to under this section.

(d) No later than one hundred twenty days after that date on which a
claimis filed under paragraph (a) of this subdivision, the chairperson
shall conplete a review, nake a determination, and provide witten
notice to the claimant, with respect to the nmtters that were the
subject of the claimunder review. Such a deternmination shall be fina
and not subject to judicial review, except that a claimant may appea
the chairperson's deternmnation to the eligibility conmttee established
under paragraph (c) of subdivision three of this section.

(e) The anpunt of the conpensation awarded under this section in the
case of a claimant shall be:

(i) a death benefit of two hundred fifty thousand dollars paid to the
estate of the eligible nursing hone resident; and

(ii) an additional death benefit of one hundred thousand dollars paid
to the spouse and each dependent of the eligible nursing hone resident.

(f) Aclaimant who files an appeal pursuant to paragraph (d) of this
subdivision shall have the right to be represented by an attorney; the
right to present evidence, including the presentation of wtnesses and
docunents; and any other due process rights deterni ned appropriate by
the chairperson.

(g) The chairperson shall not include anpunts for punitive damages in
any conpensation paid under a claimpursuant to this section.

(h) The chairperson shall, with respect to each clainmant, award the
full ampunt of the conpensation determ ned pursuant to paragraph (e of
this subdivision and shall not inpose a cap on the total anpbunt of such
conpensati on

(i) Aresident shall be determned to be an eligible nursing hone
resident for purposes of this section if the chairperson deternines that
such claimant, during the COVID 19 energency period. was a resident of a
New York state nursing honme facility who died as a result of having
COVID-19. A claimant shall be determined to be eligible to receive
conpensation under this programif they are a representative acting on
behal f of a deceased eligible nursing hone resident and are a statutory
beneficiary of such resident.

(j) No nore than one claimshall be submitted pursuant to this section
with respect to conpensation arising fromthe death of an eligible nurs-
ing home resident.

5. Paynents to eligible individuals. (a) No later than twenty days
after the date on which a deternmination is mnmade by the chairperson
regarding the anmpunt of conpensation due to a claimant under this
section, the conmm ssioner of taxation and finance shall authorize
paynment to such clainmant of the anpunt deternined fromthe nursing honme
resident COVID 19 conpensation fund established pursuant to section
ninety-eight-d of the state finance | aw

6. Requlations. No later than ninety days after the effective date of
this section, the conmttee, in consultation wth the conm ssioner,
shall promulgate rules and regulations to carry out the provisions of
this section, including rules and regulations with respect to:
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(a) forns to be used in submtting clainms under this section;

(b) the information to be included in such fornms;

(c) procedures for hearing and the presentation of evidence;

(d) procedures to assist an individual in filing and pursuing clains
under this section; and

(e) other matters deternm ned appropriate by the conm ssioner.

7. Right of subrogation. The state shall have the right of subrogation
with respect to any claimpaid by the conmssioner of taxation and
finance pursuant to this section.

8§ 3. Article 21 of the public health law is amended by adding a new
title 9 to read as foll ows:

TITLE I X
RESPONSI BI LI TI ES OF NURSI NG HOVE DURI NG PANDEM CS
Section 2187. Definitions.
2188. Responsibilities of nursing hone during pandenics.

8§ 2187. Definitions. The follow ng words and phrases when used in this
article shall have, unless the context clearly indicates otherw se, the
neani ngs given to themin this section:

1. "Public health energency” neans any declared state of energency
nade in response to an outbreak of an infectious disease and shal
include the novel coronavirus outbreak, COVID 19.

2. "Nursing home" shall have the sane neaning as defined in section
twenty-ei ght hundred one of this chapter and shall include adult hones,
enriched housing prograns, assisted living residences and residenti al
health care facilities as defined in such section

3. "Resident" neans a resident of a nursing hone located in the state
and an infectious disease caused or contributed to such resident's
death, as docunented on such resident's death certificate, or as certi-
fied by a physician. nurse practitioner, or physician's assistant
currently in good standing in any state or the District of Colunbia, or
a_ physician, nurse practitioner, or physician's assistant authorized to
practice in New York by executive order during the declared public
health energency who determnes wth a reasonable degree of nedical
certainty that the infectious di sease caused or contributed to the resi-
dent's death. Resident shall include any tenporary resident of a nurs-
ing hone who is receiving subacute rehabilitation care or tenporary
rehabilitation care

4. "Donestic partner" shall have the sanme nmeaning as contained in
section twenty-nine hundred sixty-one of this chapter.

8 2188. Responsibilities of nursing honme during pandemics. 1
Not wi t hst anding any law, rule, executive order, or reqgulation to the
contrary, during a public health emergency every nursing hone shall:

(a) conply with all state and federal statutes and requl ations, execu-
tive orders and centers for disease control and prevention guidelines
issued in response to such public health energency; and

(b) follow all basic infection control protocols and guidelines relat-
ing to proper infection prevention and control.

2. In an action to recover damages froma nursing honme for the wong-
ful death of a resident during a public health energency, proof that a
nursing hone failed to conply with any of the following as they relate
to the public health energency shall be presuned to be negligence and
the cause of the resident contracting the infectious disease:

(a) state or federal statutes or requlations;

(b) executive orders;

(c) centers for disease control and prevention guidelines; or
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(d) basic infection control practices, relating to proper infection
prevention and control practices.

3. The presunption established by this article shall only be rebutted
by credible and reliable evidence which establishes that the resident's
own conduct was the sole proximte cause of the resident contracting
such di sease.

4. In addition to any other lawful elenent of danmages that may be
recoverable by reason of the death of the resident, the resident's
surviving grandparents, parents, siblings, spouse, donestic partner
children and grandchildren shall be entitled to recover danages for
their respective non-pecuniary injuries, including: grief or anguish
caused by the resident's death, and for any disorder caused by such
grief or anguish, loss of |ove, society, protection, confort, conpanion-
ship, and consortiumresulting fromthe resident's death; and loss of
nurture, guidance, counsel, advice, training. and education resulting
fromthe resident's death. Any such claim for non-pecuniary injuries
shall be brought by the residents' personal representative.

5. Any agreenent purporting to linmt the liability of a nursing hone
for danmnges or purporting to limt the renedies of the resident or those
seeki ng damages pursuant to this article is contrary to the public poli-
cy of this state and absolutely void.

6. Notwi thstanding any provision of lawto the contrary, all civil
clainms or causes of action brought by any person for damages against a
nursing hone for personal injuries or the death of a resident during the
novel coronavirus outbreak, COVID-19, including an action pursuant to
section twenty-eight hundred one-d of this chapter, nay be commenced
within two vears after the effective date of this title.

8 4. The state finance law is anmended by adding a new section 98-d to
read as foll ows:

8 98-d. Nursing hone resident COVID 19 conpensation fund. 1. There is
hereby established in the joint custody of the conmmi ssioner of taxation
and finance and the conptroller a fund to be known as the "nursing hone
resident COVID-19 conpensation fund".

2. The sources of funds shall consist of all noneys collected there-
for, or noneys credited, appropriated or transferred thereto from the
general fund, any other fund or source pursuant to |aw or any other
noneys nade available for the purposes of the fund. Nothing contained in
this section shall prevent the state from receiving grants., gifts or
bequests for the purposes of the fund as defined in this section and
depositing theminto the fund according to | aw

3. Moneys within the nursing hone resident COVID 19 conpensation fund
shall be nmde available to the commri ssioner of public health for the
adnm nistration of the nursing hone resident COVID-19 conpensation
program pursuant to section twenty-eight hundred eight-f of the public
health | aw

4. Moneys shall be payable fromthe fund on the audit and warrant of
the conptroller on vouchers approved and certified by the comm ssioner
of public health.

§ 5. The civil practice law and rules is anended by adding a new
section 217-b to read as foll ows:

8 217-b. Action to recover danamges for personal injury or death of a
resident at a nursing hone during the COVID-19 state of energency. 1.
The following words and phrases when used in this section shall have,
unl ess the context clearly indicates otherwise, the neanings given to
themin this section:
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(a) "Nursing hone" shall have the sane neaning as defined in section
twenty-eight hundred one of the public health law and shall include
adult hones, enriched housing prograns, assisted living residences and
residential health care facilities as defined in such section.

(b) "Resident" neans a decedent who was a resident of a nursing hone
located in the state and COVID-19 caused or contributed to such resi-
dent's death, as docunented on such resident's death certificate, or as
certified by a physician, nurse practitioner, or physician's assistant
currently in good standing in any state or the District of Colunbia, or
a physician, nurse practitioner, or physician's assistant authorized to
practice in New York by executive order during the declared COVID 19
state of energency who deternmines with a reasonable degree of nedical
certainty that COVID 19 caused or contributed to the resident's death.
Resident shall include any tenporary resident of a nursing hone who is
receiving subacute rehabilitation care or tenporary rehabilitation care

(c) "The novel coronavirus pandemc (COVID-19)" shall refer to the
period of the state of energency declared by executive order two hundred
two on March seventh, two thousand twenty in response to the outbreak of
the novel coronavirus.

2. Notwi thstanding any provision of lawto the contrary, all civil
claine or causes of action brought by any person for damages against a
nursing hone for personal injuries or the death of a resident during
COVID-19, including an action pursuant to section twenty-eight hundred
one-d of the public health law, nay be comrenced within two years after
the effective date of this section.

§ 6. The sumof four billion dollars ($4,000,000,000) is hereby appro-
priated to the nursing hone resident COVID 19 conpensation fund out of
any noneys in the state treasury in the general fund to the credit of
the state purposes account, not otherw se appropriated, and nmade i mre-
diately available, for the purpose of carrying out the provisions of
this act. Such noneys shall be payable on the audit and warrant of the
conptroller on vouchers certified or approved by the conm ssioner of
health in the manner prescribed by |aw.

8 7. This act shall take effect inmediately and shall expire and be
deened repeal ed January 1, 2037.




