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STATE OF NEW YORK

3453

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 3, 2023

Introduced by M of AL DINONTZ -- read once and referred to the Comrt-
tee on Judiciary

AN ACT to amend the civil practice law and rules, in relation to manda-
tory settlenment conference in cooperative apartnent unit foreclosure
actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The civil practice law and rules is amended by adding a
new rule 3411 to read as foll ows:

Rule 3411. Mandatory settlenent conference in cooperative apartnent
unit foreclosure actions. (a) For purposes of this section "a cooper-
ative apartnent wunit |loan" neans a loan secured by rights to a cooper-
ative apartnent required to receive an additional pre-disposition notice
pur suant to subsection (f) of section 9--611 of the wuniform comrercial
code.

In addition to such other notifications as nmay be required pursuant to
the uniformcomercial code, in any foreclosure action involving a coop-
erative apartnent unit loan, in which the borrower is a resident of the
property subject to foreclosure, the lender shall file a petition wth
the supreme court of the county in which the cooperative apartnent is
|l ocated stating the loan is in default and the reason for the default.

The petition nust be served on the borrower pursuant to section three
hundred eight of this chapter. The lender shall file proof of service
within twenty days of such service and the court shall hold a nandatory
conference within sixty days after the date when proof of service upon
the borrower is filed with the county clerk or on such adjourned date as
has been agreed to by the parties, for the purpose of holding settl enent
di scussions pertaining to the relative rights and obligations of the
parties under the |oan docunents, including, but not linmted to:

1. determining whether the parties can reach a nutually agreeable
resolution to help the borrower avoid losing their home, and eval uating
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the potential for a resolution in which paynent schedul es or anpunts my
be nodified or other workout options may be agreed to. including but not

limted to, a loan nodification or any other loss nmitigation option; or

2. whatever other purposes the court deens appropriate.

(b) At the initial conference held pursuant to this section., any
borrower currently appearing pro se, shall be deenmed to have nmde a
notion to proceed as a poor person under section eleven hundred one of
this chapter. The court shall determ ne whether such perm ssion shall be
granted pursuant to standards set forth in section el even hundred one of
this chapter. If the court appoints defendant counsel pursuant to subdi-
vision (a) of section eleven hundred two of this chapter, it shal
adjourn the conference to a date certain for appearance of counsel and
settl|l ement di scussions pursuant to subdivision (a) of this rule, and
otherwi se shall proceed with the conference

(c) At any conference held pursuant to this rule, the lender and the
borrower shall appear in person or by counsel, and each party's repre-
sentative at the neeting shall be fully authorized to di spose of the
matter. If the borrower is appearing wthout counsel, the court shal
inform the borrower of the nature of the action and his or her rights
and responsibilities. Were appropriate, the court nmay permt the
borrower or a representative of the borrower or the defendant to attend
the settlenent conference telephonically or by video-conference.

(d) Upon the filing of a request for judicial intervention in any
action brought pursuant to this section, the court shall send either a
copy of such request or the borrower's nanme, address and tel ephone
nunber (if available) to a housing counseling agency or agencies on a
list designated by the division of housing and conmmunity renewal for the
judicial district in which the borrower resides. Such information shal
be used by the designated housing counseling agency or agencies exclu-
sively for the purpose of making the borrower aware of housing coun-
seling and foreclosure prevention services and options available to
them

(e) The court shall pronptly send a notice to parties advising them of
the tine and place of the neeting, the purpose of the neeting and the
requirenents of this rule. The notice shall be in a form prescribed by
the court, and shall advise the parties of the docunents that they shal
bring to the conference.

1. For the lender. such docunents shall include, but are not limted
to: (i) the paynent history; (ii) an item zation of the anpunts needed
to cure and pay off the loan; (iii) the nortgage and note or copies of
the sane; (iv) standard application forns and a description of |oss
mtigation options, if any, which may be available to the borrower; and
(v) any other docunentation required by the presiding judge. If the
|l ender is not the owner of the nortgage and note, the |ender shal
provide the nane, address and tel ephone nunber of the [ egal owner of the
nortgage and note. For cases in which the lender or its servicing agent
has evaluated or is evaluating eligibility for hone loan nodification
prograns or other loss mtigation options, in addition to the docunents
|listed above, the | ender shall bring a sunmary of the status of the
lender's or servicing agent's evaluation for such nodifications or other
| oss mtigation options, including, where applicable, a list of
outstanding itens required for the borrower to conplete any nodification
application, an expected date of conpletion of the lender's or servicer
agent's evaluation. and., if the nodification or nodifications were
denied, a denial letter or any other docunment explaining the reason or
reasons for denial and the data input fields and values used in the net




O©Coo~NoOO~wWNE

A. 3453 3

present value evaluation. If the nodification was denied on the basis of
an investor restriction, the plaintiff shall bring the docunentary

evidence which provides the basis for the denial. such as a pooling and
servicing agreenent.

2. For the borrower, such docunents shall include, but are not limted
to, if applicable, information on current incone tax returns, expenses,
property taxes and previously submitted applications for loss mti-
gation; benefits information; rental agreenents or proof of rental
incone; and any other docunentation relevant to the proceeding required
by the presiding judge.

(f) Both the lender and the borrower shall negotiate in good faith to

reach a nutually agreeable resolution, including but not limted to a
re-paynent agreenent., or any other loss mtigation, if possible.
Conpliance with the obligation to negotiate in good faith pursuant to
this rule shall be neasured by the totality of the circunstances,

including but not limted to the follow ng factors:

1. conpliance with the requirenents of this rule and applicable court
rules, court orders, and directives by the court or its designee
pertaining to the settlenent conference process:;

2. _conpliance with applicable | ending nortgage servicing laws, rules,
regulations, investor directives, and |loss nitigation standards or
options concerning |oan nodifications; and

3. conduct consistent with efforts to reach a nmutually agreeable
resolution, including but not |limted to, avoiding unreasonabl e del ay.
appearing at the settlenent conference with authority to fully dispose
of the matter, avoiding noving forward with a judicial or a non-judicial
foreclosure proceeding while loss mtigation applications and attenpts
are pending. and providing accurate information to the court and
parties.

Neither of the parties' failure to nake the offer or accept the offer
nmade by the other party is sufficient to establish a failure to negoti -
ate in good faith

(g) The lender nust file a notice of discontinuance within ninety days
after any settlenent agreenent or |oan nodification has been fully
executed or a deternmination by the court that the settlenent foreclosure
conference process has concluded if the lender elects to use the non-ju-
dicial foreclosure nethod.

(h) A party to a default action may not charge, inpose, or otherw se
require paynent from the other party for any cost, including but not
limted to attorneys' fees, for appearance at or participation in the
settl| enent conference process.

(i) The court may determ ne whether either party fails to conply with
the duty to negotiate in good faith pursuant to subdivision (f) of this
rule and order renedies pursuant to subdivisions (j) and (k) of this
rule, either on notion of any party or sua sponte on notice to the
parties, in accordance with such procedures as may be established by the
court or office of court admnistration. A referee, judicial hearing
officer, or other staff designated by the court to oversee the settle-
nment conference process may hear and report findings of fact and concl u-
sions of law, and may neke reports and reconmendations for relief to the
court concerning any party's failure to negotiate in good faith pursuant
to subdivision (f) of this rule.

(J) Upon a finding by the Iender failed to negotiate in good faith
pursuant to subdivision (f) of this section, and order renedies pursuant
to this subdivision and subdivision (k) of this section the court shall
at a mnimum toll the accumulation and collection of interest, costs,
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and fees during any undue delay caused by the |l ender, and where appro-
priate, the court may also inpose one or nore of the foll ow ng:

1. conpel production of any docunents requested by the court pursuant
to subdivision (e) of this rule or the court's designee during the
settl enent conference;

2. inpose acivil penalty payable to the state that is sufficient to
deter repetition of the conduct and in an anmount not to exceed twenty-
five thousand doll ars;

3. the court may award actual damages, fees, including attorneys' fees
and expenses to the borrower as a result of lender's failure to negoti -
ate in good faith; or

4. award any other relief that the court deens just and proper.

(k) Upon a finding by the court that the borrower failed to negotiate
in good faith pursuant to subdivision (f) of this rule, the court shall
at a mnimum renove the case fromthe conference calendar. In consider-
ing such a finding, the court shall take into account equitable factors
including, but not linmted to, whether the borrower was represented by
counsel .

(1) At the first settlenment conference held pursuant to this rule, if
the borrower has not filed an answer or nmade a pre-answer notion to
dism ss, the court shall:

1. advise the borrower of the requirenent to answer the conpl aint;

2. explain what is required to answer a conplaint in court;

3. advise that if an answer is not interposed the ability to contest
the foreclosure action and assert defenses nmay be | ost; and

4. provide information about available resources for foreclosure
preventi on assi stance.

(M A defendant who appears at the settl|lenent conference but who
failed to file a tinely answer, pursuant to rule three hundred twenty of
this chapter, shall be presuned to have a reasonable excuse for the
default and shall be permitted to serve and file an answer, wi thout any
substantive defenses deened to have been waived within thirty days of
initial appearance at the settl|lenent conference. The default shall be
deened vacated upon service and filing of an answer.

(n) Any notions submitted by the plaintiff or defendant shall be held
in abeyance while the settlenent conference process i S ongoing. except
for notions concerning conpliance with this rule and its inplenenting
rul es.

Nothing in this rule shall inpair a | ender who has conplied with this
section fromproceeding with a judicial or a non-judicial foreclosure
pursuant to article nine of the uniformcomercial code.

8§ 2. This act shall take effect inmmediately.




