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STATE OF NEW YORK

3345

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 2, 2023

Introduced by M of A GALLAHAN -- read once and referred to the Commt-
tee on People with Disabilities

AN ACT to anend the nental hygiene law, in relation to directing the
conmi ssi oner of devel opnental disabilities to establish a procedure
through which persons wth devel opmental disabilities may choose to
remain in a nonintegrated setting

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "enpl oynent first choice act".

8§ 2. Legislative intent. The legislature hereby supports increasing
access to integrated enploynent settings for individuals wth devel op-
mental disabilities. The legislature additionally finds, however, that
the policy to increase integrated enploynment opportunities shall not
preclude an individual's right to choose either an integrated or nonin-
tegrated setting in accordance with such individual's personal w shes.
Furthernore, the | egislature supports an individual's informed choice to
remain in a nonintegrated setting in order to, anong other persona
priorities, retain friendships, continue their participation in their
community as they so choose, and, in sonme instances, maintain their
ability to earn a paycheck.

The legislature, therefore, finds that individuals with devel opnental
disabilities, who currently participate in a nonintegrated setting,
shoul d be allowed to choose to remain in such a setting. To require such
individuals to transition out of this chosen environnent underm nes the
gui di ng Supreme Court decision in O mnmstead v. L.C., which held that the
Anrericans with Disabilities Act of 1990 requires placenent of individ-
uals with devel opnental disabilities in integrated settings rather than
noni ntegrated settings, but only when such a transfer is not opposed by
the affected individual. The legislature, therefore, declares this act
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to be a priority of the state's actions affecting individuals with
devel opnental disabilities.

8 3. The mental hygiene |aw is amended by addi ng a new section 16.02
to read as foll ows:

8 16.02 Individual's right of choice.

Any individual with a devel opnental disability who is participating in
a nonintegrated setting including, but not linmted to, a sheltered work-
shop, and who makes an inforned choice to remain in a nonintegrated
setting may seek accommpbdation from the commi ssioner to allow such
pl acenent, provided that pending such request the individual nmay renmin
in the nonintegrated setting. For purposes of this section, an "inforned
choice" includes the infornmed choice of an individual or of an individ-
ual's personal representative.

(a) Accommodations shall be granted at the discretion of the conms-
sioner, who may also require that the individual has conpleted at | east
one of the follow ng:

(1) Participation in at |east one vocational assessnment every five
yvears in accordance wth regulations pronulgated by the conmm ssioner
The primary purpose of a vocational assessnent shall be to deternmine an
individual's interests, strengths and abilities, in order to identify a
suitable match between the individual and a conpetitive integrated
enpl oynent setting;

(2) Conpletion of one trial integrated work experience every five
years, which can include any work experience with or wthout pay in
which the individual works al ongsi de non-di sabl ed coworkers, custoners
or peers, with the appropriate services and supports for a sufficient
period of tinme to establish whether an individual's interests, skills
and abilities are well-suited for the particular job. The trial inte-
grated work experience shall be selected through a person-centered pl an-
ning process and shall be individually tailored to each person. Alterna-
tively, the conm ssioner may consider the individual's denonstration of
an inability to participate in an integrated work setting due to a docu-
nment ed nedical condition that poses an imediate and serious threat to
the individual's health or safety, or the health or safety of others in
an integrated work setting;

(3) Receipt of outreach, education and support services in accordance
with requlations pronulgated by the conmissioner. Qutreach, education
and support services are services designed to explain the benefits of
supported enploynent, as defined in subdivision eleven of section one
thousand two of the education law, that address concerns of famlies and
perceived obstacles to participation, and are designed to encourage
individuals in day activity service prograns, including in sheltered
wor kshops and facility-based day prograns, and their families to seek
supported enploynent services, as defined under subdivision twelve of
section one thousand two of the education |aw, or

(4) Involvenent in a benefits counseling consultation in accordance
with regulations pronmulgated by the conm ssioner. A benefit counseling
consultation shall provide infornmation to the individual and his or her
fam ly or guardi an about the inpact of earned incone on the individual's
public benefits.

(b) The office shall ensure that individuals who are granted accommb-
dation to participate in a nonintegrated setting shall continue to
receive services and any additional services the office determ nes are
necessary to enable the individual's neaningful participation in the
chosen setting
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c) The procedures for obtaining accommpdation to renain in a noninte-
grated setting shall not supersede nor bar the individual's choice to
remain in a nonintegrated setting.

(d) The acconmbdation to remain in a nonintegrated setting shall not
dimnish the individual's eligibility for receipt of services under
title eleven of article five of the social services law, and such indi-
vidual's eligibility to receive such services shall be substantially
simlar to benefits that would have been received had the individua
chosen to participate in an integrated setting

(e) The commi ssioner is authorized to issue, anend or repeal any regu-
lations as necessary to inplenent the provisions of this section.

(f) The commissioner, in consultation with stakeholders, shall take
such actions as shall be necessary to conply with federal |aw, obtain
federal funding, and assist work settings to rennin eligible for federa
funding, in order to enable each individual's choice, for the purpose of
this section, on and after May first, two thousand twenty-seven.

§ 4. This act shall take effect inmediately.




