OCoO~NOUIRA,WNPEF

STATE OF NEW YORK

2899

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 1, 2023

Introduced by M of A CARROLL -- read once and referred to the Commt-
tee on Codes

AN ACT to anmend the penal law and the crimnal procedure law, in
relation to convictions under felony nurder provisions; and to repeal
certain provisions of the penal law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and intent. The Legi sl ature hereby
finds and decl ares the foll ow ng:

a. The current provisions of New York's penal |[aw pertaining to felony
murder eliminate the distinction between intentional and unintentiona
homi cide and are therefore not consistent with the principle of propor-
tionality in charging and sentencing. Felony nurder doctrine allows a
defendant to be charged and sentenced for nurder in circunmstances where
they were conmitting or attenpting to conmit a felony but did not actu-
ally coomit a homicidal act. Under current state |law, an acconplice to a
crime, for exanple soneone driving a getaway car, nmay be charged with
murder as if they had actually shot sonmeone in the course of a crine
such as robbery even in a circunstance where they were unarnmed and phys-
ically renmoved fromthe site of the nmurder. Evidence from other states
indicates that as many as one in five individuals serving prison
sentences for murder have been convicted based on the felony nurder
doctrine. Studies have also found that prosecutors use the threat of
felony murder charges to obtain plea deals for |engthy sentences, denon-
strating felony murder doctrine's role in extrene sentencing and nmass
i ncarceration.

b. Felony nurder doctrine originated in England but was banned there
in 1957 and subsequently in other Conmmonwealth countries including Cana-
da, which banned it in 1990. The United States is an outlier globally in
its application of felony murder doctrine, although some states, notably
California and Col orado, have in the last five years introduced signif-
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icant reforms with California reintroducing the intentionto kill as a
requirement for the application of felony nurder charges. New York,
however, renmains one of just thirteen states including Texas and Flori-
da, where the felony nurder doctrine is applied by prosecutors to pursue
mur der charges when the individual conmitting a homicidal act is a third
party such as a victimholding their ground, a | aw enforcenent officer,
or a bystander. The case of Jagger Freeman illustrates how this is
applied. In 2019, Freeman, then a 25 year old Queens resident, was an
acconplice in an attenpted robbery of a nobile phone store. Police
opened fire in the store on Freeman's associ ate, who was hol ding a fake
gun, killing one police officer and wounding another. During the
epi sode, Freeman had stood across the street unarnmed, however he was
sentenced to thirty years to life for the nmurder of the police officer.

c. Evidence fromacross the country reveals that felony nurder |aws
have disproportionately negative consequences for non-white people,
young people, and victinms of donestic violence. For exanple, in Pennsyl -
vani a ei ghty percent of those inprisoned with a felony nmurder conviction
were people of color, while in California sixty-eight percent of those
serving time for felony nmurder are black or Latinx. Since 2002, eight-
y-six percent of all defendants convicted of felony nurder in New York
state have been black or Latinx. According to the California Coalition
for Wonmen Prisoners, the majority of their menbers convicted of felony
mur der were victinms of domestic violence.

8§ 2. Subdivision 3 of section 125.25 of the penal |aw is REPEALED and
a new subdivision 3 is added to read as foll ows:

3. Acting either alone or with one or nore other persons, he or she
conmits or attenpts to conmit robbery, burglary, kidnapping, arson, rape
in the first degree, crimnal sexual act in the first degree, sexua
abuse in the first degree, aggravated sexual abuse, escape in the first
degree, or escape in the second degree, and, in the course of and in
furtherance of such crinme or of imediate flight therefrom such person
or another participant in the underlying felony personally and directly
causes the death of a person other than one of the participants, and the
defendant has one of the followi ng nmental states dependent upon their
role in the conmmission of the killing: (a) the defendant personally and
directly caused the death recklessly; or (b) the defendant was an accom
plice, defined as one who solicited, requested, commanded, inportuned,
caused, or aided and abetted the actual killer in the commi ssion of the
underlying felony, and acted with intent to cause death. Liability under
this subdivision shall only apply to death caused by agents and co-fel-
ons of the defendant. A defendant is not responsible for a death caused
by a third party who was not a participant in the underlying felony; or

8§ 3. Subdivision 2 of section 40.00 of the penal |aw, such section as
renunbered by chapter 73 of the laws of 1968, is anended to read as
fol | ows:

2. The defense of duress as defined in subdivision one of this section
is not available when a person intentionally or recklessly places
hinsel f or herself in a situation in which it is probable that he or she
will be subjected to duress; provided, however, that this subdivision
shall not apply to prosecutions brought under subdivision three of
section 125.25 of this chapter when the defendant has been or is a
victim of domestic violence conmitted by one of the participants in the
underlying felony.

8 4. The crimnal procedure law is anmended by adding a new section
440.48 to read as foll ows:
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8§ 440.48 Mbtion to vacate judgnent and/or resentence in certain fel ony
nmur der convi ctions.

1. A person convicted under the provisions of subdivision three of

section 125.25 of the penal law nay file a petition with the court that

sentenced the petitioner to have the petitioner's nurder conviction

vacated and to be resentenced on any renmnining counts when all of the
follow ng conditions apply:
(a) A conplaint, information, or indictnent was filed against the

petitioner that allowed the prosecution to proceed under a theory of
fel ony murder;

(b) The petitioner was convicted of nurder in the second degree
following a trial or accepted a plea offer inlieu of atrial at which
the petitioner could have been convicted of first degree or second
degree murder; and

(c) The petitioner could not be convicted of nmurder in the second
degree as defined in subdivision three of section 125.25 of the penal
law, or would have been sentenced differently, based on the |anguage of
such subdivision as of the effective date of the chapter of the |aws of
two thousand twenty-three which added this section.

2. The court shall reviewthe petition and deternine if the petitioner
has nmade a prinma facie showing that the petitioner falls wthin the
provisions of this section. If the petitioner has requested counsel. the
court shall appoint counsel to represent the petitioner. The prosecutor
shall file and serve a response within sixty days of service of the
petition and the petitioner may file and serve a reply within thirty

days after the prosecutor response is served. These deadlines shall be
extended for good cause. |f the petitioner nakes a prina facie show ng
that he or she is entitled to relief, the court shall issue an order to

show cause.

3. Wthin sixty days after the order to show cause was issued. the
court shall hold a hearing to determ ne whether to vacate the nurder
conviction and to recall the sentence and resentence the petitioner on
any remaining counts in the sane manner as if the petitioner had not
been previously sentenced; provided that the new sentence, if any, is
not greater than the initial sentence. This deadline may be extended for
good cause.

4. At the hearing to deterni ne whether the petitioner is entitled to
relief, the burden of proof shall be on the prosecution to prove., beyond
a reasonable doubt, that the petitioner is ineligible for resentencing.
If the prosecution fails to sustain its burden of proof, the prior
conviction, and any allegations and enhancenents attached to the
conviction, shall be vacated and the petitioner shall be resentenced on
the renmnining charges. The prosecutor and the petitioner nay rely on the
record of conviction or offer new or additional evidence to neet their
respective burdens.

5. |If petitioner is entitled to relief pursuant to this section
nurder was charged generically, and the target offense was not charged
the petitioner's conviction shall be redesignated as the target offense
or underlying felony for resentencing purposes. Any applicable statute
of limtations shall not be a bar to the court's redesignation of the
of fense for this purpose.

6. A person who is resentenced pursuant to this section shall be given
credit for tinme served. The judge may order the petitioner to be subject
to parole supervision for up to three years following the conpletion of
the sentence.
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8 5. Paragraph (a) of subdivision 1 of section 70.02 of the penal |aw,
as amended by chapter 189 of the laws of 2018, is anended to read as
fol | ows:

(a) Cass B violent felony offenses: an attenpt to commit the class
A-1 felonies of murder in the second degree as defined in section
125. 25, kidnapping in the first degree as defined in section 135.25, and
arson in the first degree as defined in section 150.20; mansl aughter in
the first degree as defined in section 125.20, aggravated manslaughter
in the first degree as defined in section 125.22, nurder in the second
degree as defined in subdivision three of section 125.25, rape in the
first degree as defined in section 130.35, crimnal sexual act in the
first degree as defined in section 130.50, aggravated sexual abuse in
the first degree as defined in section 130.70, course of sexual conduct
against a child in the first degree as defined in section 130.75;
assault in the first degree as defined in section 120.10, ki dnapping in
the second degree as defined in section 135.20, burglary in the first
degree as defined in section 140.30, arson in the second degree as
defined in section 150.15, robbery in the first degree as defined in
section 160.15, sex trafficking as defined in paragraphs (a) and (b) of
subdi vision five of section 230.34, sex trafficking of a child as
defined in section 230.34-a, incest in the first degree as defined in
section 255.27, crimnal possession of a weapon in the first degree as
defined in section 265.04, crimnal use of a firearmin the first degree
as defined in section 265.09, crimnal sale of a firearmin the first
degree as defined in section 265.13, aggravated assault upon a police
officer or a peace officer as defined in section 120.11, gang assault in
the first degree as defined in section 120.07, intinmdating a victimor
witness in the first degree as defined in section 215.17, hindering
prosecution of terrorism in the first degree as defined in section
490. 35, crimnal possession of a chem cal weapon or biol ogical weapon in
the second degree as defined in section 490.40, and crininal wuse of a
chem cal weapon or biological weapon in the third degree as defined in
section 490. 47.

8 6. The departnment of corrections and conmmunity supervision, in coor-
dination with district attorneys and any other relevant |aw enforcenent
agencies or bodies, shall issue an annual report to the chairs of the
Senate and Assenbly judiciary conmittees which shall include, but need
not be limted to, the follow ng information:

(i) The number of incarcerated persons convicted under subdivision 3
of section 125.25 of the penal lawin New York State by year over the
past ten years;

(ii) The age, race, and gender breakdowns of such convictions over the
past ten years;

(iii) Whether felony nurder (rmurder in the second degree) was the nost
serious charge against the defendant or a | ower charge they accepted in
a plea deal (also stratified by age/race/gender);

(iv) Sentencing data: average sentence, nunmber of people serving life
wi t hout parol e;

(v) Whet her each person charged wunder subdivision 3 of section 125.25
of the penal law was an acconplice to, nmejor participant in, or the
perpetrator of the killing act over the past ten years;

(vi) Who the decedent in the felony nmurder was (victim perpetrator,
| aw enforcenent, bystander); and

(vii) Wether the killing was carried out by a perpetrator, victim
| aw enforcenent, or bystander.

8§ 7. This act shall take effect immediately.




