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STATE OF NEW YORK

1620

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

January 17, 2023

Introduced by M of A BLANKENBUSH, BRABENEC -- read once and referred
to the Committee on Codes

AN ACT to anend the general business |law, the executive |law, the penal
law and the tax law, in relation to authorizing the sale of consuner
fireworks in the state

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The section heading and subdivision 1 of section 392-j of
the general business |law, as added by chapter 477 of the laws of 2014,
are amended and three new subdivisions 1-a, 1-b and 1-c are added to
read as foll ows:

Sal es of sparkling devices or consuner fireworks. 1. [Sales] For the
first two years succeeding the effective date of subdivisions one-a and
one-b of this section, sales of sparkling devices as defined in subpara-
graph (vi) of paragraph (a) of subdivision one of section 270.00 of the
penal law shall be lawmful only for a business registered by the state
under section one hundred fifty-six-h of the executive | aw between [Jduhre

] the Friday preceding Menorial Day and Labor Day,
and between Decenber twenty-sixth and January second.

1-a. For purposes of this section, "consuner fireworks" shall nean any
conbustible or expl osive conposition or any substance or conbination of
substances which is intended to produce visible or audible effects by
conmbustion, is suitable for use by the public, conplies wth the
construction, performance, conposition and |labeling requirenents pronul -
gated by part 1507 of title sixteen of the code of federal regulations,
or any successor reqgulation. No consuner fireworks sold in this state
shall exceed a powder weight of five hundred grans. For the first two
years succeeding the effective date of this subdivision, sales of
consuner fireworks shall be lawful only for a business reqgistered by the
state under section one hundred fifty-six-h of the executive | aw between

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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the Friday preceding Menorial Day and Labor Day, and between Decenber
twenty-sixth and January second

1-b. For every vear after the first two years succeeding the effective
date of this subdivision, sales of consuner fireworks and sparkling
devices from permanent structures shall be lawful for a business regis-
tered by the state under section one hundred fifty-six-h of the execu-
tive | aw between January first and Decenber thirty-first. In the case of
sales of sparkling devices froma tenporary structure, as defined in
paragraph (i) of subdivision one of section one hundred fifty-six-h of
the executive |law, such sales shall be lawful for a business registered
by the state under section one hundred fifty-six-h of the executive |aw
bet ween June twentieth and July fifth, and Decenber twenty-sixth and
January second.

1-c. The sale of consuner fireworks shall not be lawful in a city with
a population of one mllion or nore or a county with a population of one
mllion two hundred fifty thousand or nore which is not wholly contained
wthinacity at any tine.

§ 2. Section 156-h of the executive |aw, as added by chapter 477 of
the laws of 2014, is amended to read as foll ows:

8 156-h. Registration and fees for manufacturers, distributors, whole-
salers, and retailers of sparkling devices or consuner fireworks. 1.
Definitions. As used in this section, the term

(a) "Distributor" nmeans any person or entity engaged in the business
of selling sparkling devices or consuner fireworks to wholesalers,
specialty retailers, pernanent retailers or tenporary seasonal retailers
for resale.

(b) "Mnufacturer” means any person or entity engaged in the manufac-
ture or construction of sparkling devices or consuner fireworks.

(c) "Specialty retailer" neans any person or entity who, at a fixed
place of business, is engaged solely in selling sparkling devices or
consuner fireworks at retail. For purposes of this section, a person or
entity is engaged solely in selling sparkling devices or consuner fire-
works if fifty-one percent or nore of such person's or entity's annua
gross sales are from the sale of sparkling devices or consuner
fireworks.

(d) "Permanent retailer"” neans any person or entity who, at a fixed
pl ace of business, is engaged in selling sparkling devices or consuner
fireworks at retail.

(e) "Sparkling devices" means any item defined in subparagraph (vi) of
par agraph (a) of subdivision one of section 270.00 of the penal |aw.

(f) "Tenporary seasonal retailer” neans any person or entity who, at a
tenmporary stand or tent, is engaged in selling sparkling devices from
June twentieth through July fifth or from Decenber tenth through January
second of each year at retail, or any person or entity who, at a tenpo-
rary location, is engaged in selling consuner fireworks or sparkling
devices from My first through Decenber thirty-first of each year. Any
temporary location used by a tenporary seasonal retailer of consuner
fireworks nmnust be a stand-al one permanent structure, and nmust otherw se
neet the criteria for facilities used to sell consuner fireworks
requi red by paragraph (c) of subdivision three of this section.

(g) "Wol esal er" nmeans any person or entity engaged in the business of
selling sparkling devices or consunmer fireworks to specialty retailers,
permanent retailers or tenporary seasonal retailers at whol esal e.

(h) "Consuner fireworks" neans the sane as such term is defined in
section three hundred ninety-two-j of the general business |aw
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(i) "Tenporary structure" neans any structure or facility other than a
permanent facility with fixed utility connections, which is in use or in
place for a period of twenty consecutive calendar days or less and is
dedicated to the storage and sale of sparkling devices. The term
includes, but is not limted to, tenporary retail sales stands, tents,
canopi es and nenbrane structures neeting the specifications of the
national fire protection association code nunber one thousand one
hundred twenty-four. The term shall not include a facility that is
registered to sell consuner fireworks under this section

2. Registration requirenents. Any manufacturer, distributor, whole-
saler, specialty retailer, permanent retailer or tenporary seasona
retailer of sparkling devices or consuner firewrks who w shes to do
business in this state or to otherwise sell, ship, or assign for sale
its products in this state nust register annually with the office of
fire prevention and control on fornms prescribed by such office. Any
specialty retailer, permanent retailer or tenporary seasonal retailer
that sells sparkling devices or consuner firewrks at nore than one
retail location may submit one registration formfor all such |ocations
but nust provide the address of each location wth the registration
form however, any retailer may submit multiple registration forns.

3. Registration form (a) The registration formfiled with the office
of fire prevention and control must be notarized and nmust include the
following information: business nanme; address; tel ephone nunber; offi-
cers, if the business is a corporation; and an individual designated as
a contact person.

(b) To be approved for registration to sell consuner fireworks, a
manuf acturer, distributor, wholesaler, specialty retailer, permanent
retailer, or tenporary seasonal retailer shall subnmt the follow ng
information with the registration form

(1) The nane of the distributor selling the consuner fireworks and the
nanes of the persons actually on site to be in charge of the sales.

(2) Proof that the sales facility conplies wth the provisions of
paragraph (c) of this subdivision.

(3) The nunber and kind of consuner fireworks to be sold.

(4) Whether the business will be permanent or tenporary.

(5) Such other information as the office of fire prevention and
control nmay deem necessary to protect persons or property.

(c) Facilities used to sell consuner fireworks shall neet the follow
ing criteria, and proof of conpliance wth such criteria shall be
submtted with the registration form

(1) The facility shall be a stand-al one permanent structure.

(2) Storage areas shall be separated fromwholesale or retail sales
areas to which a purchaser shall not be adnmitted by appropriately rated
fire separation.

(3) The facility shall be located no closer than five hundred feet
froma facility selling or dispensing gasoline, propane or other flamm-
bl e products.

(4) The facility shall be located at |east two thousand five hundred
feet fromanother facility registered to sell consuner fireworks.

(5) The facility shall have a nonitored burglar and fire alarm system

(6) Quarterly fire drills and preplanning neetings shall be conducted
as required by the primary fire departnent.

(7) Any sales facility selling consuner firewrks shall not sell any
products other than consuner fireworks and/or sparkling devices. No
facility selling products other than consuner fireworks or sparkling
devices shall be approved for registration to sell consuner fireworks.
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3-a. Operation requirenents of sales facilities. Sales facilities
shall operate in accordance with the follow ng rules:

(a) There shall be security personnel on the prenises for the seven
days preceding and including July fourth and for the three days preced-
ing and including January second.

(b) No smoking shall be permitted in the facility.

(c) No cigarettes or tobacco products, matches, lighters or any other
fl ane-produci ng devices shall be pernitted to be taken into the facili-
ty.

(d) No minors shall be permitted in the facility unl ess acconpani ed by
an adult, and each nminor shall stay with the adult in the facility.

(e) Al facilities shall carry at least two million dollars in public
and product liability insurance.

(f) Afacility shall provide its enployees with docunented training in
the area of operational safety of a facility. The certificate holder
shall provide to the office of fire prevention and control witten
docunentation that each enpl oyee has received the training.

(g) No display fireworks shall be stored or located at a facility.

(h) No person who appears to be under the influence of intoxicating
liquor or drugs shall be admitted to the facility, and no liquor, beer
or wine shall be permitted in the facility.

(i) Enmergency evacuation plans shall be conspicuously posted in appro-
priate locations within the facility.

3-b. Tenporary structures. No manufacturer, distributor, wholesaler
specialty retailer, permanent retailer, or tenporary seasonal retailer
shall sell or store consuner fireworks in a tenporary structure. A
tenporary structure may be reqgistered to sell sparkling devices if such
tenporary structure neets all of the following requirenents, and proof
of conpliance with such requirenents is submtted with the registration
form

(a) The tenporary structure is located no closer than five hundred
feet froma facility storing, selling or dispensing gasoline, propane or
ot her flamrabl e products.

(b) An evacuation plan is posted in a conspicuous location for a
tenporary structure in accordance with the national fire protection
association code nunber one thousand one hundred twenty-four.

(c) The outdoor storage unit, if any, is separated fromthe whol esale
or retail sales area to which a purchaser shall not be adnitted by
appropriately rated fire separation.

(d) The tenporary structure is located at least ten niles froma
permanent facility registered to sell consuner fireworks.

(e) The tenporary structure does not exceed two thousand five hundred
square feet.

(f) The tenporary structure is secured at all tines during which spar-
kling devices are displayed within the structure.

() The tenporary structure has a mninumof two mllion dollars in
public and product liability insurance.

(h) Sparkling devices not on display for retail sale are to be stored
in a secure outdoor storage unit and shall be not placed under tables
to prevent danage to such devices due to water or weather

3-c. Inspections, terns, and conditions. (a) Al sales facilities

shal | be inspected by the office of fire prevention and control within
thirty days of receipt of a conplete registration application. Such
office shall issue or deny a certificate within fourteen days of

conpl eting the inspection.
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(b) The office of fire prevention and control shall issue or deny
registration for a facility no later than ten days prior to the first
day of sale. Such facility shall be available for inspection by such
office at all times during the reqgistration period.

(c) Registration for the sale of consuner fireworks shall be effective
for one vear fromthe date the certificate is issued.

(d) Registration renewal shall be automatic upon paynent of the appro-
priate annual registration fee but each facility shall be subject to
annual inspections by the office of fire prevention and control and at
other tinmes as such office may deem appropri ate.

(e) No certificate shall be issued to a convicted felon or to an
entity in which a convicted felon owns a percentage of the equity inter-
est .

4. Fees. (a) Each nmanufacturer, distributor, specialty retailer
permanent retailer, tenporary seasonal retailer or whol esal er of sparkl-
ing devices or consuner fireworks nust pay [ar] annual registration [fee

|

(i) The annual registration fees for any manufacturer, distributor,

specialty retailer, permanent retailer, tenporary seasonal retailer or
whol esal er of consuner fireworks registered to sell from a pernmanent
structure shall be as foll ows:

(A) For the first two vears succeeding the effective date of subdivi-
sions one-a and one-b of section three hundred ninety-two-j of the
general business law, such manufacturer, distributor, specialty retail-
er, permanent retailer, tenporary seasonal retailer or whol esaler regis-
ters:

(1) One thousand dollars for any facility not exceeding ten thousand
square feet in size.

(2) Two thousand five hundred dollars for any facility exceeding ten
thousand square feet in size but not exceeding fifteen thousand square
feet in size.

(3) Five thousand dollars for any facility exceeding fifteen thousand
square feet in size.

(B) For every vyear thereafter, such nanufacturer, di stributor,
specialty retailer, permanent retailer, tenporary seasonal retailer or
whol esal er reqgisters:

(1) Seven thousand five hundred dollars for any facility not exceeding
ten thousand square feet in size.

(2) Ten thousand dollars for any facility exceeding ten thousand
square feet in size but not exceeding fifteen thousand square feet in
size.

(3) Twenty thousand dollars for any facility exceeding fifteen thou-
sand square feet in size.

(ii) The annual registration fees for any manufacturer, distributor,
specialty retailer, permanent retailer, or tenporary seasonal retailer
of sparkling devices reqgistered to sell sparkling devices shall be as
foll ows:

(A) _Two hundred dollars per permanent facility.

(B) Two hundred fifty dollars per tenporary facility.
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(Q Two thousand five hundred dollars per specialty facility.
(iii) The annual registration fees for any whol esaler of sparkling

devices reqgistered to sell from a tenporary structure shall be as
foll ows:

(A) One thousand dollars for any in-state wholesaler with a New York
state owners and possession license and a federal explosives |icense

fromthe bureau of al cohol, tobacco and firearns.

(B) Three thousand dollars for any in-state wholesaler w thout both
lLicenses.

(G Six thousand dollars for any out of state wholesaler selling from
a tenporary structure in this state.

Each certificate-holder wishing to have a duplicate certificate issued
for one which is lost or to reflect a change of address shall request
such duplicate in witing and shall pay a fee of five dollars.

(b) Revenue fromall registration fee paynents required by this subdi-
vision shall be used for the purposes of inplenenting firefighter safety
and training prograns as well as registration and testing provisions of
this chapter.

(c) No city, municipality or other local jurisdiction shall charge any
fee or require any pernit whatsoever for the sale and use of sparkling
devi ces or consuner fireworks.

5. Record and reports. Each manufacturer, distributor and wholesaler
shall rmaintain and nake available to the state fire adm nistrator, upon
the state fire adnministrator's reasonable request, full and conplete,
true, and accurate records showi ng the name and quantity of any sparkl -
i ng device or consuner firewrks produced in, inported to, exported
from or sold in this state.

6. Rules. The state fire adnmnistrator shall pronulgate rules
prescribing registration forns required by this section.

8 3. The opening paragraph of paragraph (a) of subdivision 2 of
section 270.00 of the penal |aw, as added by chapter 477 of the |aws of
2014, is anmended to read as foll ows:

Except as herein otherw se provided, or except where a permt is
obtai ned pursuant to section 405.00 of this chapter or where a manufac-
turer, distributor, wholesaler, or retailer is registered to sel
consunmer fireworks pursuant to section one hundred fifty-six-j of the
executive | aw

8 4. Subdivision 20 of section 156 of the executive |law, as added by
chapter 477 of the laws of 2014, is amended to read as foll ows:

20. Register the nmanufacturers, distributors, wholesalers, retailers
and seasonal retailers of sparkling devices or consuner firewrks who
wi sh to do business within the state.

8 5. The tax law is anended by adding a new article 15 to read as
fol | ows:

ARTICLE 15
EXCl SE TAX ON CONSUMER FI REWORKS

Section 330. Definitions.
331. Inposition of tax.
332. Records.
333. Deposit and disposition of revenue.
334. Rules and requl ations.
335. Severability
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8 330. Definitions. As used in this article "consuner firewrks" nmeans
the sane as such termis defined in section three hundred ninety-two-j
of the general business |aw

8 331. Inposition of tax. There is hereby levied and inposed on the
retail sale of consuner fireworks an excise tax at a rate of fifteen
percent of the purchase price per itemsold. The taxes inposed by this
section are in addition to any other taxes that nmay apply to such sale.
Such tax shall be inposed on each separate sale at retail of consuner
fireworks and shall be collected by the retailer from the consuner at
the tine of such sale.

8 332. Records. Every retailer of consuner fireworks shall keep a
conplete and accurate record of all purchases and sales or other dispo-
sitions of consuner fireworks. Such records shall be in such form and
contain such other information as the conmm ssioner shall prescribe.

8 333. Deposit and disposition of revenue. Al taxes, interest and
penalties collected or received by the conm ssioner under this article
shall be deposited and di sposed of pursuant to the provisions of section
one hundred seventy-one-a of this chapter; provided however, the conp-
troller shall on or before the twelfth day of each nonth, pay all such
taxes, interest and penalties collected under this article and remaining
to the conptroller's credit in such banks., banking houses or trust
conpanies at the <close of business on the last day of the preceding
nonth, into the general fund of the state treasury.

8 334. Rules and requlations. The comm ssioner shall pronulgate any
rules and regulations necessary to carry out the provisions of this
article.

8 335. Severability. |If any clause, sentence, paragraph, section or
part of this article shall be adjudged by any court of conpetent juris-
diction to be invalid, such judgnent shall not affect, inpair., or inval-
idate the remainder thereof., but shall be confined in its operation to

the clause, sentence, paragraph, section, or part thereof directly
involved in the controversy in whi ch such judgnent shall have been
render ed.

8§ 6. This act shall take effect on the ninetieth day after it shal
have becone a | aw.



