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Introduced by M of A FAHY -- read once and referred to the Conmttee
on Consuner Affairs and Protection

AN ACT to anmend the general business law, in relation to the sale of
digital electronic equipnent and providing diagnostic and repair
information; and to anend a chapter of the laws of 2022 anending the
general business lawrelating to the sale of digital electronic equip-
ment and providing diagnostic and repair information, as proposed in
legislative bills nunbers S. 4104-A and A. 7006-B, in relation to the
ef fecti veness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 399-nn of the general business |law, as added by a
chapter of the laws of 2022 anmending the general business |aw relating
to the sale of digital electronic equipnment and providing diagnostic and
repair information, as proposed in legislative bills nunbers S. 4104-A
and A. 7006-B, is anended to read as foll ows:

8§ 399-nn. Sale of digital electronic equipnent; diagnostic and repair
i nformati on. 1. Definitions. For the purposes of this section, the
following terns shall have the foll ow ng neanings:

(a) "Authorized repair provider" neans an individual or business who
has an arrangement with the original equi pnent manufacturer under which
the origi nal equi prment manufacturer grants to the individual or business
a license to use a trade nane, service mark, or other proprietary iden-
tifier for the purposes of offering the services of diagnosis, nmainte-
nance, or repair of digital electronic equipnent under the name of the
ori gi nal equi prent manufacturer, or other arrangenent with the origina
equi prent  manufacturer to offer such services on behalf of the origina
equi prent manuf act urer. [Ar—ergihral—egiiprent—ranuiactirer—who—offers
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(bj "Digital electronic equipnent” or "equipnent” neans any hardware

- nanufactured for

the first tinme, and first sold or used in New York on or after July
first, two thousand twenty-three, that depends for its functioning, in
whole or in part, on digital electronics enbedded in or attached to the
product for which the original equipnent manufacturer nmakes avail able
tools, parts, and docunentation either through authorized repair provid-
ers, its own enployees, or any authorized third-party providers.
"Digital electronic equipnment” or "equipnent" does not include any prod-
uct sold under a specific business-to-governnment or business-to-business
contract, which is not otherwi se offered for sale directly by a retai
seller.

(c) "Docunentation” neans any nmanual, diagram reporting output,
service code description, schematic diagram |[sesuity—codes—pass—
werds—] or simlar kinds of information [used—n] required for effecting
the services of diagnosis, maintenance, or repair of digital electronic
equi prent .

(d) "Fair and reasonable terns" neans meki ng avail abl e parts, tools,
or docunentation as foll ows:

(i) Wth respect to docunentation required for repair, that such
documentation is rmade available by the original equi prent manufacturer
at no charge, except that, when the docunentation is requested in phys-
ical printed form a charge may be included for the reasonabl e actua
costs of preparing and sending the copy.

(ii) Wth respect to tools, that such tools are made avail able by the
original equipnent nmanufacturer at no charge and wthout requiring
aut hori zati on [ e—nternet—acecess] for use or operation of such tool, or
i mposi ng i npedi ments to access or use of the tool to diagnose, nmintain,
or repair [anrd—enableful functionality—of] digital electronic equip-
ment using parts provided by the original equipnent manufacturer in
accordance with this section, [e~] and in a reasonably tinely mnner

[LhaL——+npa+#s——Lhe—e#L+e+en+—and—eesL—eL#ee++¥e—pe##e#ﬁanee—eﬁ—any—saeh
d+agnes+s——na+n%enanee—4y;44¥xu4q except that, when such tool is

requested in physical form a charge nay be |ncluded for the reasonabl e,
actual costs of procuring, preparing and sending such tool.

(iii) Wth respect to parts, that such parts are made avail able by the
original equipnent nmanufacturer, either directly or indirectly through
an authorized repair provider or authorized third-party provider, to

|ndependent repair prOV|ders and owners at reasonable costs and terns

B——s] are not conditioned on or inposing a substantial obligation or
restriction that is not reasonably necessary for enabling the owner or
i ndependent repair provider to engage in the diagnosis, maintenance, or
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repair of digital electronic equipment made by or on behalf of the
ori gi nal equi prrent manufacturer; and

[&——+s] B. _are not conditioned on an arrangement described in para-
graph (a) of this subdivision.

(iv) Such parts, tools, and docunentation shall be nade available to
an authorized repair provider, and shall further be nmade avail able by an
aut hori zed repair provider to any independent repair provider or owner,
provi ded that such authorized repair provider is contractually and prac-
tically permtted by the original equipnment manufacturer to sell such
parts, tools, and docunentation to any independent repair provider or
owner, and provided further that such original equipnment manufacturer
shall not:

A. retaliate against or hinder the ability of any authorized repair
provider to sell such parts, tools, or docurmentation through any neans,
including advertising restrictions or product allocation linitations
unrelated to legitimte product shortages; or

B. condition or inpose a substantial obligation or restriction that is
not reasonably necessary for enabling the owner or independent repair
provider to engage in the diagnhosis, naintenance, or repair of digital
el ectroni c equi pmrent nmade by or on behalf of the original equipnent
manuf act urer.

(e) "Independent repair provider" nmeans an individual or business
operating in this state, that does not have an arrangement described in
paragraph (a) of this subdivision with an original equi pnent manufactur-
er, and who is engaged in the services of diagnosis, maintenance, or
repair of digital electronic equipnent.

(f) "Manufacturer of notor vehicle equi pmrent” neans a busi ness engaged
in the business of manufacturing or supplying conponents that are used
in the manufacture, maintenance, or repair of a notor vehicle.

(g) "Medical device" nmeans an instrunment, apparatus, inplenent,
machi ne, contrivance, inplant, or other simlar or related article,
including a conponent part, or accessory, as defined in the federa
Food, Drug and Cosnetic Act, 21 USC, Section 321 (h) as anended from
time to tine, which is intended for use in the diagnosis of disease or
other conditions, or in the cure, nmitigation, treatment, or prevention
of disease, in nman or other aninals.

(h) "Mdtor vehicle" neans a vehicle that is designed for transporting
persons or property on a street or highway and is certified by the
manuf acturer under all applicable federal safety and eni ssions standards
and requirenments for distribution and sale in the United States.

(i) "Motor vehicle dealer” nmeans an individual or business who, in the
ordinary course of business, is engaged in the business of selling or
| easi ng notor vehicles to an individual or business pursuant to a fran-
chise agreenent, has obtained a license under the vehicle and traffic
law, and is engaged in the services of diagnosis, maintenance, or repair
of notor vehicles or notor vehicle engines pursuant to such franchise
agr eenent .

(j) "Motor vehicle manufacturer” neans a busi ness engaged in the nanu-
facturing or assenbling of notor vehicles.

(k) "Original equipmrent manufacturer” mnmeans any individual or business
that, in the normal course of business, is engaged in the business of
selling or leasing digital electronic equipnent nmanufactured by or on
behal f of itself, to any individual or business.

(1) "Oamer" nmeans an individual or business that owns or |eases
digital electronic equiprment purchased or used in this state.
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(m "Part" or "parts" means any replacenent part or assenbly of parts,
ei ther new or used, nade avail abl e by an original equi prnent manufacturer
for purposes of effecting the services of naintenance or repair of
digital electronic equipnent manufactured or sold by the original equip-
ment manufacturer. Part does not include printed board assenblies that
may allow device cloning in violation of 18 U.S. C. Section 1029 or other
applicable | aw

(n) "Tool" means any software program hardware inplenment, or other
apparatus wused for diagnosis, nmintenance, or repair of digital elec-
troni c equi pnent, including software or other mechanisns that provide,
program [e+] pair a part, calibrate functionality, or perform any other
function required to [b+-rg] repair or update the original equipnent or
part back to fully functional condition[—reludinrg—any—updates].

(0) "Repair" nmeans any act needed to restore digital el ectronic equip-
ment or equi pnent to fully working order.

(p) "Maintenance" neans any act necessary to keep currently working
digital electronic equipnent or equipment in fully working order.

(gq) "Diagnosis" neans the process of identifying the issue or issues
that cause digital el ectronic equipnent or equipment to not be in fully
wor ki ng order.

(r) "Modifications" or "nodify" means any alteration to digital elec-
troni c equi pnent that is not mmintenance and not a repair.

2. Requirements. | g } j

; ] An original
equi prrent manuf acturer shall nake available to any independent repair
provi der and owner of digital electronic equipnent manufactured by or on
behal f of or sold by such original equi prent manufacturer, on fair and
reasonabl e terms, any docunmentation, parts, and tools required for the
di agnosis, maintenance, or repair of such digital electronic equipnent
and parts [for—such—eguiprent] that are manufactured for the first tine,
and first sold or used in New York on or after July first, two thousand
twenty-three. Such docunentation, parts, and tools shall be nmnade avail -
able either directly by [s4eh] an original equi pnment manufacturer or via
an authorized repair provider. An original equipnent manufacturer who,
in the regular course of business, offers to an owner the services of
di agnosi s, mmintenance or repair of its own digital electronic equip-
nent, and who does not have an arrangenent described in paragraph (a) of
subdi vi sion one of this section with an unaffiliated individual or busi-
ness, shall be considered an authorized repair provider with respect to

such equi prent .

3. Limtations. (a) Nothing in this section shall be <construed to
require an original equipnent nmanufacturer to divulge any trade secret
or license any intellectual property to any owner or independent service
provi der.

(b) Nothing in this section shall be construed to alter the terms of
any arrangenment described in paragraph (a) of subdivision one of this
section in force between an authorized repair provider and an original
equi prent  manufacturer, including, but not limted to, the performance
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or provision of warranty or recall repair work by an authorized repair
provider on behalf of an original equipnment manufacturer pursuant to
such arrangenent, except that any provision in such terns that purports
to waive, avoid, restrict, or limt the original equipnment manufactur-
er's obligations to conply with this section shall be void and unen-
forceabl e.

(c) Nothing in this section shall be construed to require an origina
equi prent manufacturer or an authorized repair provider to provide to an
owner or independent repair provider access to information, other than
documentation, that is provided by the original equipnent manufacturer
to an authorized repair provider pursuant to the terns of an arrangenent
descri bed in paragraph (a) of subdivision one of this section.

(d) Nothing in this section shall be construed to require an original
equi prent  manufacturer or authorized repair provider to nmake avail able
any parts, tools or docunentation for the purposes of nodifying or
maki ng nodi fications to any digital electronic equipnent.

(e) Nothing in this section shall be construed to require an origi na
equi prrent manufacturer or authorized repair provider to nake available
any parts, tools, or docunentation required for the diagnosis, mainte-
nance, or repair of public safety comuni cati ons equi prent, the intended
use of which is for emergency response or prevention purposes by an
energency service organization such as a police, fire or energency
nmedi cal services agency.

(f) Nothing in this section shall be construed to require any original
equi prent manufacturer or authorized repair provider to nmake available
any parts, tools, or docunentation required for the diagnosis, mainte-
nance, or repair of digital electronic equipnment in a manner that s
i nconsistent with or in violation of any federal |aw, such as gam ng and
entertai nment consoles, related software and conponents.

(g) Nothing in this section shall be construed to require any origi nal
equi pnrent  manuf acturer or authorized repair provider to nake avail able
any parts, tools, or docunentation required for the diagnosis, nainte-
nance, or repair of any home appliance that has a digital electronic
product enbedded within it, including, but not limted to, refrigera-
tors, ovens, mcrowaves, air conditioning [anrd]. heating units, and
security devices or alarmsystens including any related software and
conmponent s.

(h) Nothing in this section shall prevent an original equipnent
manuf acturer from establishing reasonable training and certification
prograns for independent repair providers, however, no independent
repair provider shall be required to conplete any such training or
certification programas a condition to be covered by the rights granted
under this chapter.

(i) Nothing in this section shall prevent an original equipnent
manuf acturer fromoffering parts, such as integrated batteries, to inde-
pendent repair providers or owners pre-assenbled with other parts rather
than as individual conponents, where the individual conponents may pose
a heightened safety risk if installed inproperly.

(j) Nothing in this section shall require an original equipnent
manuf acturer to make avail able special docunentation, tools, and parts
that would disable or override anti-theft security nmeasures set by the
owner of the equipnent without the owner's authorization.

4. Exclusions. Nothing in this section shall apply to:

(a) a notor vehicle manufacturer, manufacturer of notor vehicle equip-
ment, or notor vehicle dealer acting in such capacity, or to any product
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or service of a notor vehicle manufacturer, manufacturer of notor vehi-
cle equi pment, or nmotor vehicle dealer acting in such capacity;

(b) a nedical device, as defined in this section, or a digital elec-
tronic product found in a nedical setting including diagnostic, nonitor-
ing, or control equiprment or any product or service that they offer; or

(c¢) a manufacturer, distributor, inporter, or dealer of any off-road
(non-road) equipnment, including but not limted to, farmand utility
tractors, farminplenents, farmnachinery, forestry equipnent, indus-
trial equipnment, wutility equipnment, construction equipnent, conpact
construction equi pnment, mning equipnent, turf, yard and garden equip-
ment, outdoor power equipnent (including portable generators), marine,
all-terrain sports and recreational vehicles (including racing vehi-
cl es), st and- al one or integrated stationary or nobile interna
conbusti on engi nes, other power sources, (including without Ilimtation,
generator sets, electric/battery and fuel cell power), power tools, and
any tools, technol ogy, attachnents, accessories, conponents and repair
parts for any of the foregoing.

(d) commercial and industrial electrical equipnent (including power
distribution equipnment, such as nedium |l ow voltage switchgear and trans-
forners, power control equipnent, such as nediumlow voltage notor
control and drives, power quality equipnent, such as uninterruptable
power supplies, renbte power panels, power distribution wunits and
static/transfer switches) and any tools, technology, attachnents, acces-
sories, conponents and repair parts for any of the foregoing.

(e) an electronic bicycle manufacturer, distributor, inporter, retail-
er _or deal er.

5. No original equipnment manufacturer or authorized repair provider
shall be liable for any damage or injury caused to any digital electron-
i ¢ equi prent [ by—an—independent—repal+—provi-der—or—owner], person, or
property which occurs [dunrg—the——course] as a result of repair, diagno-
sis, mintenance, or nodification perforned by an independent repair
provider or owner, including but not limted to, any indirect, inci-
dental, special or consequential damages; any |oss of data, privacy or
profits; or any inability to wuse, or reduced functionality of, the
digital electronic equipnent.

6. Before repairing digital electronic equipnent, independent repair
providers shall provide to any custoner, and publish on their website
and the place of business, a witten notice that contains the follow ng
information:

(a) The independent repair provider is not an authorized repair
provider for the equipnment;

(b) The consuner should review the ternms and conditions of any warran-
ty for the equipnent, as repairs not perfornmed by an authorized repair
provider may affect the warranty;

(c) Warranties for consuner products are governed by the federa
Magnuson- Mbss  Warranty Act (15 U S.C. ch. 50 § 2301), which gives
consuners rights and protections that apply over conflicting provisions
in the warranty;

(d) Under the Magnuson-Moss Warranty Act, a warranty cannot require
that mai ntenance and repairs be perfornmed only by an authorized repair
provider:; and

(e) Under the Magnuson-Mss Warranty Act, if damage to equipnent is
shown to be caused by equipnent not offered or sold by the origina
equi prent manufacturer or by faulty repair perfornmed by a non-authorized
repair provider, that damage may not be covered by the warranty, but the
warranty may otherwi se remain in effect.
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7. Enforcenment by the attorney general. (a) Wienever the attorney
general shall believe fromevidence satisfactory to the attorney genera
that any person, firm corporation or association or agent or enployee
t hereof has engaged in or is about to engage in any acts or practices in
violation of this section, the attorney general may bring an action in
the name and on behal f of the people of the state of New York to enjoin
such unlawful acts or practices and to obtain restitution of any noneys
or property obtained directly or indirectly by any such acts or prac-
tices in violation of this section. |In such proceeding prelimnmnary
relief may be granted under article sixty-three of the civil ©practice
I aw and rul es.

(b) Except as provided herein, before any violation of this section is
sought to be enjoined, the attorney general shall give such person
firm corporation, or association against whom such proceeding is
contenplated notice and an opportunity to showin witing, within five
busi ness days after the delivery of such notice, why proceedings should
not be instituted against such person, firm corporation, or associ-
ation. Such notice by the attorney general shall be delivered by certi-
fied mil and by first-class mail with proof of mailing. In any proceed-
ing in which the attorney general seeks prelimnary relief, such notice
shall not be required upon a finding by the attorney general that such
notice and opportunity is not in the public interest.

(c) I'n connection with any proposed proceedi ng under this section, the
attorney general is authorized to take proof and rmake a determ nation of
the relevant facts, and to issue subpoenas in accordance with the civil
practice | aw and rul es.

(d) This subdivision shall apply to all acts or practices declared to
be in violation of this section, whether or not subject to any other |aw
of this state, and shall not supersede, anmend or repeal any other |aw of
this state under which the attorney general is authorized to take any
action or conduct any inquiry.

(e) Any person, firm corporation or association or agent or enpl oyee
t hereof who engages in any acts or practices in violation of this
section shall be liable to a civil penalty of not nore than five hundred
dollars for each violation, which shall accrue to the state of New York
and may be recovered in a civil action brought by the attorney general.

(f) Except in the instance of a dispute arising between an original
equi prent  manufacturer and an authorized repair provider related to
either party's conpliance with an existing authorized repair agreenent,
an authorized repair provider shall have all the rights and renedies
provided in this section.

8§ 2. Section 3 of a chapter of the laws of 2022 anending the genera
business law relating to the sale of digital electronic equipnment and
provi di ng diagnostic and repair information, as proposed in |egislative
bills nunbers S. 4104-A and A. 7006-B is anended to read as foll ows:

8 3. This act shall take effect one year after it shall have becone a
w and shall apply to digital electronic equipnent, mnufactured for
first time, and first sold or used in New York on or after July 1

I a
t he
2023.
§ 3. This act shall take effect imediately; provided, however that
section one of this act shall take effect on the same date and in the
same manner as a chapter of the I aws of 2022 anendi ng the general busi-
ness law relating to the sale of digital electronic equiprment and
provi di ng diagnostic and repair information, as proposed in |egislative
bills nunbers S. 4104-A and A. 7006-B, takes effect.



