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STATE OF NEW YORK

9467
| N SENATE
May 31, 2022

Introduced by Sen. COONEY -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Conmerce, Economic Devel-
opment and Sral | Busi ness

AN ACT to anend the econom c devel opnent law, in relation to allow ng
for eligibility of Green CHI PS projects in the Excelsior tax credit
program

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subdivision 16 of section 352 of the economic devel opnent
law, as anended by section 1 of part K of chapter 59 of the | aws of
2017, is anended and two new subdi visions 3-a and 24 are added to read
as foll ows:

3-a. "Green CH PS benefit-cost ratio" neans the follow ng calculation
with respect to Gceen CHI PS projects: the ratio where the nunerator is
the sum of: (a) the value of all renuneration projected to be paid for
all net new jobs during the period of participation in the program (b)
the value of capital investnents to be nmade by the business enterprise
during the period of participation in the program and (c) all research
and devel opnent expenditures by the participant in New York State during
the period of participation in the progranm and the denom nator is the

amount of total tax benefits under this article that will be wused and
refunded as well as any state grants provided to the participant.
16. "Prelimnary schedule of Dbenefits" nmeans the maxi mum aggregate

anount of each conponent of the tax credit that a participant in the
excelsior jobs programis eligible to receive pursuant to this article.
The schedul e shall indicate the annual anobunt of each conponent of the
credit a participant may claimin each of its ten years of eligibility.
The prelimnary schedul e of benefits shall be issued by the departnent
when the departnment approves the application for adm ssion into the
program The comm ssioner may anmend that schedule, provided that the
comm ssioner conplies with the credit caps in section three hundred
fifty-nine of this article as applicable.

24. "Geen CHIPS project" neans a project neeting all of the follow ng
criteria: (a) is within the sem conductor manufacturing and related

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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equipnent and material supplier sector; (b) includes sustainability
neasures to mtigate the project's greenhouse gas eni ssions inpact over
its lifetine; (c) provides for the paynent of not |ess than federa
prevailing wage rates for its project construction; (d) makes conmt-
nents to worker and community investnent., including through training and
education benefits paid by the participant and prograns to expand
enpl oynent opportunity for econonically disadvantaged individuals; (e)
wll create at least five hundred net new jobs and nake at least three
billion dollars in qualified investnent; and (f) the participant under-
taking a Geen CH PS project shall maintain a Geen CH PS benefit-cost
ratio of at least fifteen to one. Such projects are eligible to enter
into a phase one of a G een CH PS project ten-year benefit term Such
projects, provided they are in good standing with all requirenents of
this chapter, are also eligible to enter into a phase tw of a Geen
CHPS project., and therefore to initiate a new and separate ten-year

schedule related to phase two, provided that phase two wll create at
least five hundred net new j obs beyond those created in phase one, and
that phase two will nmake at least three billion dollars in qualified

investnent beyond the investnent total associated with phase one. For
G een CH PS projects, phase one and phase two terns nmay overl ap, depend-
ing on the tinme of initiation for both projects. In no event shall cred-
its be awarded for a Green CH PS project beyond two thousand fifty.

§ 2. Subdivisions 1 and 3 of section 353 of the economc devel opnent
law, subdivision 1 as anended by section 2 of part L of chapter 59 of
the laws of 2020, paragraphs (k) and (I) of subdivision 1 as amended and
paragraph (n) as added by section 2 of part D of chapter 59 of the |aws
of 2021, and subdivision 3 as separately anended by section 2 of part K
and section 2 of part ZZ of chapter 59 of the laws of 2017, are anended
and a new subdivision 7 is added to read as foll ows:

1. To be a participant in the excel sior jobs program a business enti-
ty shall operate in New York state predomi nantly:

(a) as a financial services data center or a financial services back
of fi ce operation

(b) in manufacturing;

(c) in software devel opnent and new nedi a;

(d) in scientific research and devel opnent;

(e) in agriculture;

(f) in the creation or expansion of back office operations in the
state;

(g) in a distribution center;

(h) in an industry wth significant potential for private-sector
econom ¢ growt h and devel opnent in this state as established by the
comm ssioner in regulations pronulgated pursuant to this article. In
promul gati ng such regul ati ons the comi ssioner shall include job and
i nvestnent criteria;

(i) as an entertai nment conpany;

(j) in music production;

(k) as a life sciences company;

(I') as a conpany operating in one of the industries listed in para-
graphs (b) through (e) of this subdivision and engaging in a green
project as defined in section three hundred fifty-two of this article;
[ o]

(m as a participant operating in one of the industries listed in
par agraphs (a) through (k) of this subdivision and operating or sponsor-
ing child care services to its enployees as defined in section three
hundred fifty-two of this article; or
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(n) as a Green CH PS project.

3. For the purposes of this article, in order to participate in the
excel sior jobs program a business entity operating predomnantly in
manuf acturing nmust create at | east five net new jobs; a business entity
operating predom nately in agriculture nmust create at |least five net new
jobs; a business entity operating predomnantly as a financial service
data center or financial services customer back office operation nust
create at least twenty-five net new jobs; a business entity operating
predomnantly in scientific research and developnent nust create at
| east five net new jobs; a business entity operating predomnantly in
software devel opnent nust create at |east five net new jobs; a business
entity creating or expandi ng back office operations nust create at | east
twenty-five net new jobs; a business entity operating predomnately in
musi ¢ production nmust create at |east five net new jobs; a business
entity operating predominantly as an entertai nment company nust create
or obtain at |east one hundred net new jobs; or a business entity oper-
ating predom nantly as a distribution center in the state nust create at
|l east fifty net new jobs, notw thstanding subdivision five of this
section; or a business entity operating predom nately as a life sciences
company must <create at |east five net new jobs; or a business entity
must be a regionally significant project or Geen CHPS project as
defined in this article; or

7. Notwi thstanding subdivision sixteen of section three hundred
fifty-two of this article, the departnent is hereby authorized to allow
phase two of a Geen CHPS project to enter into a new and separate
schedul e of benefits which may overlap with the phase one of a Geen
CH PS project schedule of benefits, for a new ten-year benefit term
Not wi t hst andi ng paragraph three of subdivision a of section three
hundred fifty-four of this article, such phase two of a Green CH PS
project shall be admitted into the program Provided however, for such
phase two of a Green CH PS project, the new benefit termshall exclu-
sively be provided for net new investnents, new research and devel opnent
expenditures, and net new job creation above the commtnents outlined in
the schedule of benefits for a business' phase one of a Geen CHPS
project with the department. Assuming the requirenents of this article
have been net, both a Green CH PS project and any phase two of such
project shall be eligible for benefits under section three hundred
fifty-five of this article.

§ 3. Subdivisions 1, 2, 3, and 7 of section 355 of the econonic devel -
opnment |aw, subdivisions 1 and 3 as amended by section 4 of part L of
chapter 59 of the | aws of 2020, subdivision 2 as anended by section 3 of
part D of chapter 59 of the laws of 2021, and subdivision 7 as added by
section 4 of part G of chapter 61 of the aws of 2011, are anended to
read as foll ows:

1. Excelsior jobs tax credit component. A participant in the excel sior
j obs programshall be eligible to claima credit for each net new job it
creates in New York state. In a project that is not a green project, the
anmount of such credit per job shall be equal to the product of the gross
wages paid and up to 6.85 percent. In a green project, or a Green CH PS
project, the ampunt of such credit per job shall be equal to the product
of the gross wages paid and up to 7.5 percent. Provided, however, given
the transformational nature of Green CHI PS projects, only the first two
hundred thousand dollars of gross wages per job shall be eligible for
this credit. The maxi num anount of gross wages per job for a Green CH PS
project may be adjusted for inflation at an annual anopunt determ ned by
the comm ssioner in a manner substantially simlar to the cost of living
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adjustnents calculated by the United States Social Security Adm nis-
tration based on changes in consuner price indices or a rate of four
percent per year, whichever is higher.

2. Excelsior investnment tax «credit conponent. A participant in the
excel sior jobs programshall be eligible to claima credit on qualified
investnents. In a project that is not a green project, the credit shal
be equal to two percent of the cost or other basis for federal incone
tax purposes of the qualified investnment. In a green project, the credit
shall be equal to five percent of the cost or other basis for federa
i ncone tax purposes of the qualified investnment. In a project for child
care services or a Geen CHPS project, the credit shall be up to five
percent of the cost or other basis for federal incone tax purposes of
the qualified investnent in child care services or in the Geen CH PS
project as applicable. A participant may not claim both the excelsior
i nvestnent tax credit conponent and the investnment tax credit set forth
i n subdivision one of section two hundred ten-B, subsection (a) of
section six hundred six, the forner subsection (i) of section fourteen
hundred fifty-six, or subdivision (q) of section fifteen hundred el even
of the tax law for the sanme property in any taxable year, except that a
participant may claimboth the excelsior investnment tax credit conponent
and the investnment tax credit for research and devel opment property. In
addition, a taxpayer who or which is qualified to claimthe excelsior
i nvestnent tax credit component and is also qualified to claim the
brownfield tangible property credit conponent under section twenty-one
of the tax law nay claimeither the excelsior investnment tax credit
component or such tangible property credit conmponent, but not both with
regard to a particular piece of property. Acredit nmay not be clained
until a business enterprise has received a certificate of tax credit,
provided that qualified investnents made on or after the issuance of the
certificate of eligibility but before the issuance of the certificate of
tax credit to the business enterprise, may be clainmed in the first taxa-
bl e year for which the business enterprise is allowed to claimthe cred-
it. Expenses incurred prior to the date the certificate of eligibility
is issued are not eligible to be included in the calculation of the
credit.

3. Excel sior research and devel opnent tax credit conponent. A partic-
ipant in the excelsior jobs programshall be eligible to claima credit
equal to fifty percent of the portion of the participant's federa
research and developnent tax credit that relates to the participant's
research and devel opnent expenditures in New York state during the taxa-
bl e year; provided however, if not a green project, the excelsior
research and devel opment tax credit shall not exceed six percent of the
qualified research and devel opment expenditures attributable to activ-
ities conducted in New York state, or, if a green project or a G een
CH PS project, the excelsior research and devel opnent tax credit shal
not exceed eight percent of the research and devel opnent expenditures
attributable to activities conducted in New York state. If the federa
research and developnent credit has expired, then the research and
devel opnment expenditures relating to the federal research and devel op-
ment credit shall be calculated as if the federal research and devel op-
ment credit structure and definition in effect in two thousand ni ne were
still in effect. Notw thstanding any other provision of this chapter to
the contrary, research and developnent expenditures in this state,
i ncluding salary or wage expenses for jobs related to research and
devel oprent activities in this state, may be used as the basis for the
excel sior research and devel opment tax credit conponent and the quali-
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fied energing technology conpany facilities, operations and training
credit under the tax |aw.

7. For availability of special excelsior jobs programrates governing
the provision of gas or electric service, see subdivision twelve-d of
section sixty-six of the public service |law. Such special excelsior jobs
program rates nmmy renmin available to participants as defined in this
article for a period of up to ten years conmencing in the first taxable
year that the participant receives a certificate of tax credit, or the
first taxable year listed on its prelimnary schedule of benefits,
whi chever is later. Notw thstanding any other provision of this section,
such special excelsior job programrates shall remain available to a
Green CHI PS project which enters into a phase two of such project for
the entirety of both of its schedules of benefits. Provided however, if
a participant is removed fromthe excelsior jobs program pursuant to
this article, the excelsior jobs programrates nmay be deni ed.

8§ 4. Section 359 of the economc developnent |aw, as anended by
section 5 of part L of chapter 59 of the laws of 2020, is anended to
read as foll ows:

§ 359. Cap on tax credit. [Fhre] 1. Except with respect to tax credits
issued to Geen CH PS projects as articulated in subdivision four of
this section, the total anmount of tax credits issued by the comm ssioner
for any taxable year nay not exceed the linitations set forth in this
[ section] subdivision [Ore-hatf] Except with respect to tax credits
issued to Geen CHPS projects as articulated in subdivision four of
this section, one-half of any ampunt of tax credits not awarded for a
particular taxable year nmay be used by the comm ssioner to award tax
credits in another taxable year

Credit conponents in the aggregate Wth respect to taxable
shal | not exceed: year s begi nning in:
$ 50 mllion 2011
$ 100 nillion 2012
$ 150 nmillion 2013
$ 200 million 2014
$ 250 million 2015
$ 183 nmillion 2016
$ 183 mllion 2017
$ 183 nmillion 2018
$ 183 nmillion 2019
$ 183 nillion 2020
$ 183 nillion 2021
$ 133 nmillion 2022
$ 83 mllion 2023
$ 36 million 2024
$ 200 million 2025
$ 200 nmillion 2026
$ 200 nmillion 2027
$ 200 nmillion 2028
$ 200 nmillion 2029

2. Twenty-five percent of tax credits shall be allocated to businesses
accepted into the program under subdivision four of section three
hundred fifty-three of this article and seventy-five percent of tax
credits shall be allocated to businesses accepted into the program under
subdi vi sion three of section three hundred fifty-three of this article.
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3. Provided, however, if by Septenber thirtieth of a calendar vyear,
the departnent has not allocated the full amount of credits available in
that year to either: (i) businesses accepted into the program under
subdi vi sion four of section three hundred fifty-three of this article or
(ii) businesses accepted into the program under subdivision three of
section three hundred fifty-three of this article, the conm ssioner nay
allocate any remaining tax credits to businesses referenced in this
par agr aph as needed; provi ded, however, that under no circunstances nay
the aggregate statutory cap for all programyears be exceeded. One
hundred percent of the unawarded anobunts remaining at the end of two
t housand twenty-nine may be allocated in subsequent years, notw thstand-
ing the fifty percent limtation on any anounts of tax credits not
awarded in taxabl e years two thousand el even through two thousand twen-
ty-nine. Provided, however, no tax credits may be allowed for taxable
years beginning on or after January first, two thousand forty.

4. The total ampunt of tax credits issued by the conm ssioner for the
taxable years two thousand twenty-two to two thousand forty-one for
Green CHI PS projects shall not exceed five hundred million per year. One
hundred percent of any ampunt of tax credits not awarded for a partic-
ular taxable year may be used by the comr ssioner to award tax credits
in another taxable year. Notwithstanding the foregoing, Green CH PS
projects may be allowed to claimcredits for taxable years up to January
first, two thousand fifty.

8§ 5. The act shall take effect imediately.




