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STATE OF NEW YORK

8926

| N SENATE

April 29, 2022

Introduced by Sen. SKOUFIS -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigations and Govern-
ment Qperations

AN ACT to anmend the public officers law, in relation to making certain
public records available on the internet

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 84 of the public officers law, as added by chapter
933 of the laws of 1977, is anended to read as foll ows:

8 84. Legislative declaration. The legislature hereby finds that a
free society is maintai ned when governnent is responsive and responsible
to the public, and when the public is aware of governnmental actions. The
nore open a government is with its citizenry, the greater the under-
standing and participation of the public in government. People have a
right to know how governnent operates and spends nobney.

As state and | ocal governnent services increase and public problens
becone nore sophisticated and conpl ex and therefore harder to solve, and
with the resultant increase in revenues and expenditures, it is incum
bent upon the state and its localities to extend public accountability
wher ever and whenever feasible.

The people's right to know the process of governnmental decision-naking
and to review the docunents and statistics |leading to deterninations is
basic to our society. Access to such information should not be thwarted
by shrouding it with the cloak of secrecy or confidentiality.

Since the Freedom of Information Law was first adopted, advances in
technol ogy have enhanced the ability to gain access to and wdely
disseminate public information. Accordingly, the legislature finds that
gover nnent agenci es, when agencies have the ability to do so, should
publish public records proactively on the internet that are of public
interest and available under this article.

The legislature therefore declares that governnent is the public's
business and that the public, individually and collectively and repres-
ented by a free press, should have access to the records of governnent
in accordance with the provisions of this article.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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8§ 2. Subdivisions 3 and 4 of section 86 of the public officers law, as
added by chapter 933 of the laws of 1977, are anended and two new subdi -
visions 10 and 11 are added to read as follows:

3. "Agency" excludes the judiciary and state legislature, and means
any state or nunicipal departnent, school district, board, bureau, divi-
sion, conm ssion, conmittee, public authority, public corporation, coun-
cil, office or other governnental entity performng a governnental or
proprietary function for the state or any one or nore municipalities
t her eof , [ execept—thejudiciary—-orthestatetegislature] or any other
body, by whatever nane, acting on behalf of governnent which, considered
in its totality, is functionally equivalent to an agency as defined in
this subdivision because it substantially possesses any of the follow ng
features and functions:

(a) The body perforns a governnental or proprietary function for the
state or nunicipality;

(b) The body's nmenbers have authority to nake decisions or reconmmenda-
tions on policy and adnministration affecting the conduct of the business
of the people in the governnental sector

(c) The body was created by a governnental or governnental-affiliated
entity or the body's origin and authority nmay be traced to governnental
action;

(d) The body is controlled by, overseen or operationally nanaged by a
governnental or governnental-affiliated entity;

(e) The body receives substantial government financial or nonfinancia
support ;

(f) The body's officers and enployees are public enployees or are
nom nated or appointed by public enployees; or

(g) The body was previously deternmined to be open to public access.

4. "Record" nmeans any [iwformation—kept—held—FHted—produced—or
reproducedby—with or for an-agency o the state legislattre—in—any

H¥€¥9#¥¥ﬂ57——eenpu%e#—#apes—e#—d#sss——%a#es;—#egHL&LLGRS—GFA%M#&H docu-

nents or electronically stored infornmation, including but not limted to

any writing, drawi ng, graph, chart, photograph, sound recording, video
recording, image. and other data or data conpilation. stored in any
nedium fromwhich information can be obtained either directly or, if
necessary, after translation by the agency into a reasonably usable
form

10. "Publishable state data" neans data collected by a state agency
that the agency is pernitted, required or able to nake available to the
public, consistent with any and all applicable |laws, rules, regulations,
ordi nances, resolutions, policies or other restrictions, requirenents or
rights associated with the state data., including but not Ilimted to
contractual or other legal orders, restrictions or requirenents. Data
shall not be publishable state data if naking such data available on a
website would violate statute or requlation, including disclosure that

woul d constitute an unwarranted invasion of personal privacy, endanger
the public health, safety or welfare, hinder the operation of govern-

nent, including crimnal and civil investigations, or inpose an undue
financial. operational or admnistrative burden on the state agency or
state.

11. "Business days" and "days" shall be <calculated from date of

subm ssion, if electronic, or else post mark date.
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8§ 3. Paragraphs (a) and (b) of subdivision 1, paragraphs (c), (d), (e)
and (g) of subdivision 2, paragraph (c) of subdivision 3 and paragraphs
(b) and (c) of subdivision 4 of section 87 of the public officers Iaw,
paragraph (a) and the opening paragraph of paragraph (b) of subdivision
1 as anended by chapter 80 of the |aws of 1983, paragraph (b) of subdi-
vision 1 and paragraph (c) of subdivision 2 as added by chapter 933 of
the laws of 1977, subparagraph iii of paragraph (b) of subdivision 1 as
amended by chapter 223 of the laws of 2008, paragraph (d) of subdivision
2 as anended by chapter 289 of the |aws of 1990, paragraph (e) of subdi-
vision 2 as amended by chapter 155 of the |laws of 2022, paragraph (g) of
subdi vision 2 as amended by chapter 510 of the laws of 1999, paragraph
(c) of subdivision 3 as anended by chapter 499 of the |laws of 2008,
par agraph (b) of subdivision 4 as added by chapter 890 of the laws of
1981 and paragraph (c) of subdivision 4 as added by chapter 102 of the
| aws of 2007, are anmended and a new subdivision 6 is added to read as
fol | ows:

conmittee on open government shall pronulgate general rules and regu-
lations in conformity with the provisions of this article, pertaining to
the administration of this article.

_(b) Eaph agency shal | [p#enu+ga;e—LuLes—and—;eguLaLLengT—Lﬂ—senieLnLLy
ptsuaht—te] adopt the provisions of paragraph (a) of this subdivision
and pursuant to such general rules and regulations as [#ay—be] are
pronylgated by the'connitpee on open gover nnent in [. ! !

] accordance with the provisions of para-
graph (a) of this subdivision, shall pronul gate agency-specific rules
and requlations in conformty wth the provisions of this article,
i ncluding, but not limted to:

i. the tines and pl aces [such] agency records are avail abl e;

ii. the persons fromwhom such records may be obtai ned, and

iii. the fees for copies of records which shall not exceed twenty-five
cents per photocopy not in excess of nine inches by fourteen inches, or
the actual cost of reproducing any other record in accordance with the
provi sions of paragraph (c) of this subdivision, except when a different
fee is otherwi se prescribed by statute.

(c) if disclosed would inpair present or immnent contract awards [e+]
excluding col l ective bargai ni ng negoti ati ons;

(d) are trade secrets or are subnmitted to an agency by a comerci al
enterprise or derived frominformation obtained froma comrercial enter-
prise under conpulsion of law or regulation and which if disclosed would
cause substantial injury to the conpetitive position of the subject
enterprise;

(e) are conmpiled for such agency's |aw enforcenent purposes only to
the extent that disclosure woul d:

i. interfere with such agency's law enforcenent investigations or
judicial proceedings, provided however, that any agency, which is not
conducting the investigation that the requested records relate to, that
is considering denying access pursuant to this subparagraph shal
receive confirmation fromthe | aw enforcenent or investigating agency
conducting the investigation that disclosure of such records will inter-
fere with an ongoi ng investigation;
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ii. deprive a person of aright to a fair trial or inpartial adjudi-
cation;

iii. identify a confidential source or disclose confidential infornma-
tion relating to a crimnal investigation; or

iv. reveal crimnal investigative techniques or procedures, except
routi ne techni ques and procedures;

(g) are inter-agency or intra-agency deliberative materials, including
recommendations, proposals, suggestions, and other subjective docunents
reflecting the personal opinions of the witer or witers rather than
the policy of the agency, which are not:

i. statistical or factual tabul ations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determ nations;

iv. external audits, including but not Iinted to audits performed by
the conptroller and the federal governnent; or

(c) a reasonably detailed current list by subject matter of al
records in the possession of the agency, whether or not avail abl e under
this article. Each agency shall update its subject matter list annually,
and the date of the nbst recent update shall be conspicuously indicated
on the |list. Each state agency as defined in subdivision four of this
secti on [ that—haintainrs—a—website] shall post its current list on its
website and such posting shall be linked to the website of the commttee

on open governnEnt [ Any—sueh—ageney—that—dees—het—rainteir—a—webs-te

(b) As used ih this subdivision the term"agency” or "state agency”
means | . FoRL——boart—bureau—di-vi-sion, i

] a board bureau, division, conm ssion,
conm ttee, public authority, public corporation. council, office or
ot her governnental entity performng a governmental or proprietary func-
tion for the state, except the judiciary or the state |egislature.

(c) Each state agency [that—umrintains] shall nmaintain a website
[ shatl] and post information related to this article and article six-A
of this <chapter on its website. Such information shall include, at a
m ni num contact information for the persons fromwhom records of the
agency nay be obtained, the tines and places such records are avail able
for inspection and copying, and information on how to request records in
person, by mail, and[—f—the—agency—accepts—+eguests—for—+ecords—eloc—
tropicalty—-] by e-mmil. This posting shall be linked to the website of
the commi ttee on open governnent.

(d) Every state agency shall nmake its publishable state data avail able
on the agency's website or to the office of information technology
services to be available on the state's open data website.

(e) Every agency shall nmmke available on its website's honepage a link
to that agency's current fiscal year budget.

(f) Every agency shall nmke available copies of all current and
proposed collective bargaining agreenents and rel ated docunents, includ-
ing, but not limted to, all addenda, schedules, nenoranda, and other
attachnents

6. Wienever there is a question as to whether or not a record should
be disclosed, it shall be presuned that the requestor is entitled to the
record.

8 4. Subdivision 1, paragraphs (a) and (b) of subdivision 2, subdivi-
sions 3 and 4 and paragraph (h) of subdivision 5 of section 89 of the
public officers | aw, subdivision 1 as added by chapter 933 of the |aws
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of 1977, paragraph (a) of subdivision 1 as anended by chapter 33 of the
| aws of 1984, paragraph (b) of subdivision 1 as anmended by chapter 182
of the laws of 2006, paragraph (a) of subdivision 2 as anended by
section 11 of part U of chapter 61 of the laws of 2011, paragraph (b) of
subdivision 2 as anended by section 2 of part GGG of chapter 59 of the
| aws of 2019, subdivision 3 as anended by chapter 223 of the laws of
2008, paragraph (c) of subdivision 3 as added by chapter 47 of the |aws
of 2018, subdivision 4 as anended by chapter 22 of the laws of 2005,
paragraph (c) of subdivision 4 as anended by chapter 453 of the | aws of
2017, paragraph (d) of subdivision 4 as added by chapter 487 of the |aws
of 2016 and paragraph (h) of subdivision 5 as added by chapter 890 of
the |l aws of 1981, are anmended to read as foll ows:
1. (a) (i) The conmittee on open government is continued and shal

consi st of [thetH-eutenant—governeor—orthedelegate—of—sucholicer—the
secretary of state or the delegateof such officer—whose office shall

. : I . , T : ff :
geneal—seorr-ses—or—hoe—delogate——oi—such—oid-—cor—ho—diostor—aeai—ihe
budget—or—t-he—delegate—of—such—officer—and] seven [ether] persons, none

of whom shall hold any other state or local public office except the
representatlve of | ocal governnents as set forth hereln to be app0|nted
as folloms . ; . A '

elected—-ofiicer—of—atocal—governrent—-] tw representatives, each of

whom is from the news nedia or a nongovernnental nonprofit group that
works on issues related to transparency or open governnent, two repre-
sentatives of local governnent who, at the tinme of appointnent, are
serving as duly elected officers of a local governnent. and three
private citizens of the state, none of whom may be custodians of public
records, nenbers of the news nedia or a nonprofit group that works on
issues related to transparency or open governnent, or a staff nenber or
spokesperson for an organization that represents custodians or reque-
stors of public records. & the seven nenbers, at least two shall be
attorneys adnitted to practice in New York and at least tw shal
possess expertise concerning electronic records, including electronic
storage, retrieval. review, and reproduction technol ogies.

(ii) Menbers of the committee shall be appointed froma pool of appli-
cants identified by the governor and the governor shall publish on the
governor's website notice of the governor's intent to consider appli-
cants for positions on the conmttee on open governnent and the notice
shall include the application procedures, criteria for evaluating appli-
cants' qualifications, and procedures for resolving any conflicts of
interest; and solicit recommendations for conmmittee nenbers from agen-
cies, news nedia, and nongovernnental nonprofit groups that work on
issues related to transparency or open governnment; and post nanes and
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qualifications of applicants on the governor's website; and when eval u-
ating an applicant. consider the need for geographic., political, racial

ethnic, cultural, and gender diversity on the conmittee and ensure the
neutrality of the committee

(iii) Subject to the advice and consent of the senate, the governor
shall appoint the nenbers of the conmmittee fromthe pool of applicants
created pursuant to this section.

(iv) The commttee shall [ hoeld—rotess—thantwo—reetings—anndaly]

neet at |least nonthly, but nmay neet at any tine.
(v) The nenbers of the conmittee shall be entitled to reinbursenment

for actual expenses incurred in the discharge of their duties.
(b) The conmmittee shal

i [LuLn+sh——Le——any——agensy——ad¥+se#y——gu+deL+nes——ep+n+ens—e+—e+he#
approp-at-e—informati-on—regardi-ng—thi-s—article] issue advisory opinions

to any agency or person which shall be made available on the conmttee's
websi te;
ii. [LuFn+sh——%e——any——pe#sen——ad¥+se#y—ep+n+ens—e#—e%he#—app#ep#+a¥e
] provide annual training to agencies,
public officials and public enployees on articles six and seven of this

chapter;
iii. pronulgate rules and regulatlons [u+Lh—4eepeeL—L@—%he—+anenenLa—

] to carry out t he provisions of this artlcle mh|ch
shall be nade available on the conn1ttee s website;

dup+es] assign appeal s offlcers to review aooeals of deC|S|ons bv agen-

cies and issue orders and opinions. The conmittee shall enploy or
contract with attorneys to serve as appeals officers to review appeals
and, if necessary, to hold hearings on a regional basis under this arti-
cle. Each appeals officer nust conply with all of the follow ng: (A
conplete a training course provided by the conmttee prior to acting as
an appeals officer; (B) if a hearing is necessary, hold hearings
regionally as necessary to ensure access to the renedies provided by
this article and article seven of this chapter; and (C) conply with the
procedures under this article and article seven of this chapter and any
rules or requlatlons Dronulqated bv t he conn1ttee

LhaL—nay—be—Hsed—by——+he——pabLLe——%e——%eqaes%——a——#eeeFd] establish an
informal nediation program to resolve disputes under this article and
article seven of this chapter; and

vi. report on its activities [anrddindings]. including the nunber and
nature of conplaints filed with the conmittee, its decisions, and any
recommrended changes to the law regarding this article and article seven
of this chapter, [ipeluding—recormrrdati-ons—or—changes—n—the—taw-] to
the governor and the legislature annually, on or before [Decenber
fHfteenth] COctober thirty-first.

(c) The conmmittee shall appoint an executive director who shall not be
an existing state enployee and who shall serve for a termof five years,
unl ess renoved by a mapjority vote of the comittee. The executive direc-
tor shall receive a salary in the sane anbunt as set forth for state
officers in subdivision two of section one hundred sixty-nine of the
executive law. The executive director may serve no nore than two terns.

(d) The executive director shall not seek election nor accept appoint-
nent to any political office during his or her tenure as executive
director and for one year thereafter.
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(e) The executive director shall ensure that the duties of the conmt-
tee on open government are carried out and shall nonitor appeals and
conplaints submitted to the comrittee.

(a) The committee on [publHec—access—to—records—my| open governnment

shal | promul gate guidelines regarding deletion of identifying details or
wi t hhol di ng of records otherw se avail able under this article to prevent
unmarranted i nvasi ons of personal prlvacy [ F—the——abseree——ot—sueh

(b) An unwarranted i nvasi on of personal privacy includes, but shal
not be limted to:

i. disclosure of enploynent, nmedical or credit histories or persona
references of applicants for enpl oynent;

ii. disclosure of itens involving the nedical or personal records of a
client or patient in a nedical facility;

iii. sale or release of lists of names of natural persons and residen-
tial addresses if such lists would be used for solicitation or fund-
rai sing purposes;

iv. disclosure of information of a personal nature when disclosure
woul d result in econonm c or personal hardship to the subject party and
such information is not relevant to the work of the agency requesting or
mai ntaining it;

v. disclosure of information of a personal nature reported in confi-
dence to an agency and not relevant to the ordinary work of such agency;

vi. information of a personal nature contained in a workers' conpen-
sation record, except as provided by section one hundred ten-a of the
wor kers' conpensation | aw,

vii. disclosure of electronic contact information, such as an e-nai
address or a social network usernanme, that has been collected froma
t axpayer under section one hundred four of the real property tax law, or

viii. disclosure of |law enforcenent arrest or booking photographs of
an individual, wunless public release of such photographs will serve a
specific | aw enforcenent purpose and di sclosure is not precluded by any
state or federal |aws.

3. (a) Each entity subject to the provisions of this article, within

[+H~e] ten business days of the receipt of a [witier—+request—For—a
record—reasonably—described] record or records request, shall make such

record or records available to the [peLson——4eques%+ng——+4———deny——sueh
reguest—in—witing] requestor or furnish a witten acknow edgenent of
the recei pt of such request [and—a—sLaLenBnL—9L——Lhe——app#e*+na%e——da#e—

éueh—#eques%—m###—be—gL&ﬂ%@d—@#—d@ﬂ#{%kq |ncIud|ng mhere approprlate a

statenent that access to the record or records wll be determined in
accordance w th subdivision five of this section. Such acknow edgenent
shall include:

i. a statenent of the approximate date, which shall be reasonable
under the circunstances of the request not to exceed twenty business
days fromreceipt of the original request, and advising if exceptions
will apply, when such request wll be granted or denied, including.
where appropriate, a statenent that access to the record will be deter-
mned in accordance with subdivision five of this section; or

ii. if an agency deternmines to grant a request in whole or in part,
and if circunstances prevent disclosure to the person requesting the
record or records wthin twenty business days fromthe date of the
acknow edgenent of the receipt of the request. the agency shall state,
in witing, both the reason for the inability to grant the request wth-
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in twenty business days and a date certain within a reasonabl e period,
dependi ng on the circunstances, when the request wll be granted in
whole or in part, and advise if exceptions will apply.

iii. In the event that the agency determines it cannot grant access to
any of the requested record or records: (A) a statenment of determ nation
that access to the requested record or records cannot be granted because
the request was nmde to the wrong agency; (B) a statenent of determ -
nation that access to the requested record or records cannot be granted
because the request is too vague; or (C) a statenment of determ nation
that access to the requested record or records cannot be granted because
the records do not exist.

(b) Where appropriate, an agency shall nmake a determination under this
subdi vi sion for each category of record in a records request containing
nore than one records request.

(c) An agency shall not deny a request on the basis that the request
is volum nous or that locating, generating, or reviewing the requested
records or providing the requested copies is burdensone because the
agency |l acks sufficient staffing or on any other basis if the agency may
engage an outside professional service to provide copying, progranm ng
or other services required to provide the copy, the costs of which the
agency may recover pursuant to paragraph (c) of subdivision one of
section eighty-seven of this article.

(d) An agency nmmy require a person requesting lists of names of
natural persons and residential addresses to provide a witten certif-
ication that such person will not use such lists of nanes and addresses
for solicitation or fund-raising purposes and will not sell, give or
ot herwi se make avail abl e such |lists of nanmes and addresses to any ot her
person for the purpose of allowing that person to use such lists of
nanes and addresses for solicitation or fund-raising purposes. [H—an

(e) Upon paynent of, or offer to pay, the fee prescribed therefor, the
entity shall provide a copy of such record and certify to the correct-
ness of such copy if so requested, or as the case may be, shall certify
that it does not have possession of such record or that such record
cannot be found after diligent search. Nothing in this article shall be
construed to require any entity to prepare any record not possessed or
mai nt ai ned by such entity except the records specified in subdivision
three of section eighty-seven and subdivision three of section eighty-
eight of this article. Wien an agency has the ability to retrieve or
extract a record or data maintained in a conputer storage systemwith
reasonabl e effort, it shall be required to do so. Wen doing so requires
| ess enpl oyee tine than engaging in manual retrieval or redactions from
non-el ectronic records, the agency shall be required to retrieve or
extract such record or data electronically. Any programr ng necessary to
retrieve a record naintained in a conputer storage systemand to trans-
fer that record to the nediumrequested by a person or to allow the
transferred record to be read or printed shall not be deemed to be the
preparation or creation of a new record.

[(¥] (f) Al entities shall[—proevided—such—entity—has—+reasenable
reans—avai-able-] accept requests for records submtted in the form of
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electronic nail and shall respond to such requests by electronic mail,
using fornms, to the extent practicable, <consistent with the form or
forns devel oped by the commi ttee on open governnent pursuant to subdivi-
sion one of this section and provided that the witten requests do not
seek a response in sone other form__ Agencies shall not require requests
to be made in any specific formt and may not ignore or deny requests
not nmade in the agency's preferred format.

[(s>] (g) Each state agency, as defined in subdivision five of this
section, that maintains a website shall ensure its website provides for
the online subm ssion of a request for records pursuant to this article.

(h) Al responses to requests shall be attributed to a natural person
who is an enpl oyee of the responding entity. Responses containing denial
of requests, asserting exceptions to disclosure, or asserting that
records do not exist, shall be sworn under the penalty of perjury.

4. (a) Except as provided in subdivision five of this section, any
person deni ed access to a record may within [+hity] ninety days appea
in witing such denial to the [head—chief——execuive—-or—governing—body

agency—and—the—ensui-ng—determi-nati-on—thereen] comittee on open govern-

nent. Failure by an agency to conformto the provisions of subdivision
three of this section shall constitute a denial. A witten appeal shal
include, if available, a copy of the original request for public record
or records, and the agency's response, if any.

i. Upon receipt of an appeal under this subdivision, the conmrittee on
open governnent shall assign an appeals officer to detern ne whether the
appeal is wthin the commttee's jurisdiction, frivolous or wthout
factual basis., reduce that conclusion to witing and transmt a copy to
the requestor and to the responsible records access officer and request
a witten response fromthe agency. Upon receipt of a request from the
conmttee on open governnent an agency shall provide a witten response
to the appeal within fifteen days after receiving the request for a
response; and if the appeal alleges the agency failed to respond to a
request within the statutory tine, provide a response to the record
request; and if the appeal alleges the agency denied a request in
violation of this article, provide a copy of the record, a descriptive
index of the record, or a witten reason why the record is being wth-
hel d, as appropriate.

ii. The agency or requestor shall provide an affidavit or statenent of
facts at issue in the appeal within the tine provided in a request that
the conmttee on open governnent nay nmake.

iii. The conmttee on open governnent shall maintain the confidential-
ity of any record provided under this subdivision.

iv. A person or agency may not be civilly or crimnally liable for
providing a record to the conmittee on open governnment under this subdi -
Vi si on.

V. The provision of a record or a description of a record to the
conm ttee on open governnent under this subdivision nay not be construed
as a waiver of any applicable privilege.

vi. Upon receipt of the agency response and any additional infornmation
requested under this subdivision, the conmittee on open governnent shal
invite the requestor to participate in an infornal nediation; and issue
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a witten decision within fifteen days of the date the requestor
declines informal nediation or declares the infornal nediation term -
nat ed; or if unable to reach a decision based on the witten
subm ssions, schedule an infornmal conference with the requestor and the
agency that nay be conducted by teleconference or witten testinopny
submtted by electronic mil, and issue a witten decision within
fifteen days of the informal conference; or if unable to issue a deci-
sion wthin the tines specified in this paragraph and paragraph (b) of
this subdivision, state in witing the reason for its inability to issue
a decision and issue a decision as soon as possible but not later than
sixty days after the filing of the appeal.

vii. The conmittee on open governnent shall send a copy of the witten
decision to the requestor and the respondi ng agency.

(b) An_agency may, within the statutory tinme for acknow edging a
records request under this section., submt a witten conplaint to the
conm ttee on open governnent alleging that a requestor's records request
or pattern of records requests is frivolous, vexatious, or made in bad
faith.

i. Upon receipt of a conplaint under this subdivision, the comrittee
on_open governnent shall send a copy of the conplaint to the requestor
and request a witten response that shall be provided wthin thirty
days.

ii. The agency or requestor shall provide an affidavit or statenment of
facts at issue in the conplaint within the tinme provided in a request
that the conmittee on open governnent nay make.

iii. Upon receipt of the requestor's response and any additiona
information requested under this subdivision, the conmmittee on open
governnent shall issue a witten decision within thirty days deternining
whet her the requestor's request or patterns of requests is frivolous,
vexatious, or made in bad faith.

iv. If the conmmttee on open governnent finds that the requestor's
record request is frivolous, vexatious, or made in bad faith based on
the totality of the circunmstances, including the nunber and scope of the
requestor's past records requests and the agency's responses to those
requests and efforts to cooperate with the requestor, it shall issue an
order authorizing the agency to ignore the records request; or respond
to a less burdensone version of the request within a reasonable tine as
deternmined by the committee on open governnent.

vii. The committee on open governnent shall send a copy of the witten
decision to the requestor and the conpl ai ni ng agency.

(c) Except as provided in subdivision five of this section, a person
deni ed access to a record in [ an—appeal—determnation] a decision under
the provisions of [paragraph] paragraphs (a) and (b) of this subdivision
may bring a proceeding for review of such denial pursuant to article
seventy-eight of the civil practice law and rules. In the event that
access to any record is denied pursuant to the provisions of subdivision
two of section eighty-seven of this article, the agency involved shal
have the burden of proving that such record falls within the provisions
of such subdivision two. [Faitre—by—an—agenrcyr—to——conrformiothe

>4 : hia : b o hal X
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] (d) The <court in such a proceeding: (i) [#s=&¢] shall assess,
agai nst such agency invol ved, reasonabl e attorney's fees and other liti-
gatlon costs reasonably incurred by such person in any case under the

provisions of this section /[ia—which—such—person-thas—substantially
prevaited—and] when the agency failed to respond to a request or appea
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within the statutory tine; [ard] (ii) shall assess, against such agency
i nvol ved, reasonable attorney's fees and other litigation costs reason-
ably incurred by such person in any case under the provisions of this
section in which such person has substantially prevailed and the court
finds that the agency had no reasonable basis for denying access; and
(iii) shall assess, against such requestor involved, reasonable attor-
ney's fees and other litigation costs reasonably incurred by an agency
in any case under the provisions of this section in which the court
finds that the requestor's records request or pattern of records
requests is frivolous, vexatious, or nmade in bad faith.

[5] (e) (i) Appeal to the appellate division of the suprene court
must be made in accordance with subdivision (a) of section fifty-five
hundred thirteen of the civil practice | aw and rul es.

(ii) An appeal froman agency taken froman order of the court requir-
i ng disclosure of any or all records sought:

(A) shall be given preference;

(B) shall be brought on for argunent on such terns and conditions as
the presiding justice may direct, upon application of any party to the
proceedi ng; and

(G shall be deenmed abandoned if the agency fails to serve and file a
record and brief within sixty days after the date of service upon the
petitioner of the notice of appeal, unless consent to further extension
is given by all parties, or unless further extension is granted by the
court upon such terms as may be just and upon good cause shown.

(h) As used in this subdivision the term|[~—agensy—o+] "state agency"”
means [ ; ; ; Sy ;

appoeinted—by—the—governor] a board, bureau, division, conmmi ssion,
conmttee, public authority, public corporation, council, office or
ot her governnental entity performng a governmental or proprietary func-
tion for the state, except the judiciary or the state |eqgislature.

8§ 5. This act shall take effect inmediately.




