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STATE OF NEW YORK

7837

| N SENATE

January 12, 2022

Introduced by Sen. BRESLIN -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to amend the public health law, in relation to pharnmacy benefit
managers; to amend the insurance law, in relation to registration and
i censing of pharmacy benefit nanagers; to anmend the state finance
law, in relation to establishing the pharnmacy benefit manager regul a-
tory fund; and to anend a chapter of the laws of 2021 anending the
public health law relating to pharmacy benefit managers; amending the
insurance law relating to registration and |icensing of pharnmacy bene-
fit managers; and repealing certain provisions of the public health
law relating thereto, as proposed in legislative bills nunbers S.3762
and A 1396, in relation to the effectiveness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 2, 3 and 5 of section 280-a of the public
health | aw, as added by a chapter of the laws of 2021 anending the
public health law relating to pharnmacy benefit managers; amending the
insurance law relating to registration and licensing of pharnacy benefit
managers; and repealing certain provisions of the public health |aw
relating thereto, as proposed in legislative bills nunbers S. 3762 and
A. 1396, are anended to read as foll ows:

1. Definitions. As used in this section, the following ternms shal
have the foll ow ng neani ngs:

(a) "Health plan [e+prewvider]" nmeans an entity for which a pharmacy
benefit manager prOV|des pharmacy benefit managenent [ireluding—bui—not
Hited—+to—{i)] services and that is a health benefit plan or other
entity that approves, provides, arranges for, or pays or reinburses in
whole or in part for health care itens or services, [uwhRder—which] to
include at |east prescription drugs, for a substantial nunber of benefi-

ciaries [et—the—entity—are—puichased—or—whi-ch—preovi-des—or—arranges

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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BRag SIERNI ervices|] who work or
reside in this state. The superlntehdent shaII determine, in his or her
sole discretion, by regulation how the phrase "a substantial nunber of
beneficiaries who work or reside in this state shall be interpreted.

(b) "Pharnmacy benefit managenent services" neans the [sers-ce—provided
te] mnmanagenent or administration of prescription drug benefits for a
health plan [e—prowvider], directly or through another entity, and
regardl ess of whether the pharnmacy benefit manager and the health plan
[ o—provider] are related, or associated by ownership, commobn ownership,
organi zati on or otherw se; including the procurenent of prescription
drugs to be dispensed to patients, or the adm nistration or managenent
of prescription drug benefits, including but not limted to, any of the

fol | owi ng:

(i) mail service pharnacy;

(ii) «clains processing, retail network managenent, or paynent of
clains to pharmaci es for dispensing prescription drugs;

(iii) clinical or other formulary or preferred drug |ist devel opnent

or nanagenent;

(iv) negotiation or admnistration of rebates, discounts, paynent
differentials, or other incentives, for the inclusion of particular
prescription drugs in a particular category or to pronote the purchase
of particular prescription drugs;

(v) patient conpliance, therapeutic intervention, or generic substi-
tution prograns;

(vi) di sease managenent;

(vii) drug utilization review or prior authorization;

(viii) adjudication of appeals or grievances related to prescription
drug cover age;

(ix) contracting with network pharnacies; and

(x) controlling the cost of covered prescription drugs.

(c) "Pharnmacy benefit manager" neans any entity that perforns pharnmacy
beneflt managenent services for a health pl an [ e—provi-der] .

(d) "Maximum all owable cost price" nmeans a nexinmum reinbursenent
anount set by the pharmacy benefit manager for therapeutically equiv-
alent nultiple source generic drugs.

(e) "Controlling person"” neans any person or other entity who or which
directly or indirectly has the power to direct or cause to be directed
t he managenent, control or activities of a pharmacy benefit manager.

(f) "Covered individual" nmeans a nenber, participant, enrollee,
contract holder or policy holder or beneficiary of a health plan [e+
pey-dor] .

(g) "License" neans a |license to be a pharnmacy benefit nanager, under
article twenty-nine of the insurance | aw.

(h) "Spread pricing" neans the practice of a pharnacy benefit nanager
retaining an additional anpbunt of noney in addition to the anmount paid
to the pharmacy to fill a prescription.

(i) "Superintendent" means the superintendent of financial services.

2. Duty, accountability and transparency. (a) (i) The pharmacy bene-
fit manager shall have a duty and obligation to [the—scoveredindivdual
and—khe—heaLLh—pLan—e#—p#e#+de¢——4u¥¥—4#¥ﬂ44 perform pharmacy benefit
managenent services wth care, skill, prudence, diligence, and profes-
sionalisni- =i ;




OCoO~NOUIRWN P

S. 7837 3

(ii) In addition to the duties as may be prescribed by regulation
pursuant to article twenty-nine of the insurance |aw

(1) A pharmacy benefit manager interacting with a covered individual
shall have the sane duty to a covered individual as the health plan for
whomit is performng pharmacy benefit nmanagenent services.

(2) A pharmacy benefit manager shall have a duty of good faith and
fair dealing with all parties, including but not I|imted to covered
individuals and pharmacies, with whomit interacts in the performance of
pharmacy benefit managenent services.

(b) Al funds received by the pharmacy benefit manager in relation to
provi di ng pharmacy benefit nmanagenment services shall be received by the
pharmacy benefit nmanager in trust [fer—the—healthplanr—or—provider] and
shall be used or distributed only pursuant to the pharmacy benefit
manager's contract with the health plan [e—p+evi-der] or applicable |aw,
including any administrative fee or paynment to the pharnmacy benefit
manager expressly provided for in the contract to conpensate the pharna-
cy benefit manager for its services. Any funds received by the pharnmacy
benefit manager through spread pricing shall be subject to this para-
graph.__In addition to any other power conferred by |law the superinten-
dent shall have the authority to prescribe rules concerning pharmacy
benefit manager adnministrative fees, including limtations on their form
and use.

(c) The pharmacy benefit rmanager shall account, annually or nore
frequently to the health plan [ e~—prowider] for any pricing discounts,
rebates of any kind, inflationary paynents, credits, clawbacks, fees,
grants, chargebacks, reinbursenments, or other benefits received by the

pharnacy benefit manager. [Fhe—pharrrey—benetit—ranager—shall—ensure

-] The health plan [e—p+revider] shall have
access to all financial and wutilization information of the pharnmacy
benefit manager in relation to pharmacy benefit managenent services
provided to the health plan [er—providesr].

(d) The pharmacy benefit rmanager shall disclose in witing to the
heal th plan [e+~p+ovider] the terms and conditions of any contract or
arrangenent between the pharnacy benefit manager and any party relating
to pharmacy benefit managenent services provided to the health plan [e+
prowvider] including but not limted to, dispensing fees paid to the
phar maci es.

(e) The pharmacy benefit manager shall disclose in witing to the
health plan [e+——p+rewider] any activity, policy, practice, contract or
arrangenent of the pharmacy benefit nanager that directly or indirectly
presents any conflict of interest with the pharmacy benefit manager's
relationship with or obligation to the health plan [er—prowvider].

(f) Any information required to be disclosed by a pharmacy benefit
manager to a health plan [e——p+roevider] wunder this section that is
reasonabl y designated by the pharmacy benefit nmanager as proprietary or
trade secret information shall be kept confidential by the health plan
[ e—prowvider], except as required or pernmtted by law, including disclo-
sure necessary to prosecute or defend any legitimte legal claim or
cause of action.__ Designation of information as proprietary or trade
secret information under this subdivision shall have no effect on the
obligations of any pharnmacy benefit nmanager or health plan to provide
that information to the departnment of health or the departnent of finan-
cial services.

(g) The superintendent, in consultation with the conm ssioner|[ =
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] may neke regulations defining, limting, and relating to the
duties, obligations, requirenents and other provisions relating to phar-
macy benefit managers under this subdivision[—and

eFF}——shaLL——esLabL+shT——by—fegaLaL+enT—n%n+nyn+s¥anda#d§—£e#—phapnae¥

1 ] .

3. Prescriptions. A pharnacy benefit manager nay not substitute or
cause the substituting of one prescription drug for another in dispens-
ing a prescription, or alter or cause the altering of the ternms of a
prescription, except with the approval of the prescriber or as explicit-
ly required or pernmitted by law_including regulations of the departnent

of financial services or the departnent of health. The superintendent
and conmmi ssioner, in coordination with each other, are authorized to
promul gate regulations to determ ne when substitution of prescription
drugs may be required or permtted.

5. Contract provisions. No pharmacy benefit nanager shall, wth
respect to contracts between such pharmacy benefit nmanager and a pharnma-
cy or, alternatively, such pharmacy benefit nanager and a pharmacy's
contracting agent, such as a pharmacy services administrative organiza-
tion:

(a) prohibit or penalize a pharmacist or pharmacy fromdisclosing to
an individual purchasing a prescription nedication information regard-
i ng:

(i) the cost of the prescription nmedication to the individual, or

(ii) the availability of any therapeutically equivalent alternative
medi cati ons or alternative nethods of purchasing the prescription nedi-
cation, including but not linmted to, paying a cash price; or

(b) charge or collect froman individual a copaynent that exceeds the
total submitted charges by the pharmacy for which the pharmacy is paid.
If an individual pays a copaynent, the pharmacy shall retain the adjudi-
cated costs and the pharmacy benefit manager shall not redact or recoup

&¥]

8§ 2. Article 29 of the insurance |aw, as added by a chapter of the
| aws of 2021 amending the public health law relating to pharnmacy benefit
managers; anending the insurance law relating to registration and
i censing of pharmacy benefit managers; and repealing certain provisions
of the public health lawrelating thereto, as proposed in |legislative
bills nunmbers S. 3762 and A. 1396, is anended to read as foll ows:
ARTI CLE 29

PHARMACY BENEFI T MANAGERS
Section 2901. Definitions.
2902. Acting without a registration.
2903. Registration requirenents for pharnmacy benefit nmanagers.
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2904. Reporting requirenents for pharnmacy benefit managers.

2905. Acting without a |icense.

2906. Licensing of a pharnacy benefit manager.

2907. Revocation or suspension of a registration or license of a
pharmacy benefit manager.

2908. Penalties for violations.

2909. Stay or suspension of superintendent's determ nation.

2910. Revoked registrations or |licenses.

2911. Additional obligations.

2912. Change of address.

[2642-] 2913. Applicability of other |aws.

[ 2643-] 2914. Assessnents.

8§ 2901. Definitions. For purposes of this article:

(a) "Controlling person" s any person or other entity who or which
directly or indirectly has the power to direct or cause to be directed
t he management, control or activities of a pharmacy benefit manager.

(b) The ternms "covered individual", "health plan [e+prowvder]",
"pharmacy benefit manager™ and "pharnmacy benefit managenent services”
have the sane meani ngs as defined by section two hundred eighty-a of the
public health law. The superintendent is expressly authorized to inter-
pret these ternms as if the definitions were stated within this article.

§ 2902. Acting wthout a registration. (a) No person, firm associ-
ation, corporation or other entity may act as a pharnacy benefit nanager
on or after [Ap+t] June first, two thousand [twerty—ene] twenty-two and

prior to January first, two thousand [twenty—three] twenty-four, wthout
having a valid registration as a pharmacy benefit manager filed with the

superintendent in accordance wth this article and any regulations
promul gat ed t her eunder.

(b) Any person, firm association, corporation or other entity that
violates this section shall, in addition to any other penalty provided
by law, be liable for restitution and conpensatory danmages to any health
pl an [e+—p+row-der]|, pharmacy or covered individual, or other persaon
harnmed by the violation and shall also be subject to a penalty not
exceeding of the greater of (1) [ere] four thousand dollars for the
first violation and [twe] ten thousand [#—ve—hundred] dollars for each
subsequent violation or (2) the aggregate econonmc gross receipts
attributable to all violations.

8§ 2903. Registration requirenents for pharmacy benefit nmanagers. (a)
Every pharnmacy benefit nanager that performs pharmacy benefit managenent
services on or after [Ape+] June first, two thousand [twenty—enre] twen-
ty-two and prior to January first, two thousand [twepty—three] twenty-
four shall register with the superintendent in a manner acceptable to
the superintendent, and shall pay a fee of [ene] four thousand dollars
for each year or fraction of a year in which the registration shall be
valid. The superintendent, in consultation wth the conm ssioner of
heal th, may establish, by regulation, mnimm registration standards
required for a pharnmacy benefit nanager. The superintendent can reject a
registration application filed by a pharmacy benefit manager that fails
to conply with the mninumregi stration standards.

(b) For each business entity, the officer or officers and director or
directors naned in the application shall be designated responsible for
the business entity's conpliance with the financial services and insur-
ance laws, rules and regul ations of this state.

(c) Every registration will expire on Decenber thirty-first, two thou-
sand [ twerty—twe] twenty-three regardl ess of when registration was first
nade.
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(d) Every pharmacy benefit manager that perforns pharnmacy benefit
managenent services at any tinme prior to [Ap~+] June first, two thou-

sand [twenty-one] twenty-two, shall nmake the registration and fee
paynment required by subsection (a) of this section on or before June

first, two thousand [twenty-one] twenty-two. Any other pharmacy benefit
manager shall nake the registration and fee paynment required by
subsection (a) of this section prior to perfornmng pharnmacy benefit
managenent services.

(e) Registrants under this section shall be subject to exam nation by
the superintendent as often as the superintendent nay deemit necessary.
The superintendent nmay pronul gate regul ati ons establishing nethods and
procedures for facilitating and verifying conpliance with the require-
ments of this article and such other regul ati ons as necessary to enforce
the provisions of this article.

8§ 2904. Reporting requirenments for pharmacy benefit managers. (a)(1)
On or before July first of each year, [begirpinrg—ih—two—thousandtwen—
ty—one-] every pharmacy benefit nmanager shall report to the superinten-
dent, in a statenent subscribed and affirmed as true under penalties of
perjury, the information requested by the superintendent including,
without limtation,

(i) any pricing discounts, rebates of any kind, inflationary paynents,
credits, clawbacks, fees, grants, chargebacks, reinbursenents, other
financial or other reinbursenents, incentives, inducenents, refunds or
ot her benefits received by the pharmacy benefit nmanager; and

(ii) the terms and conditions of any contract or arrangenent, includ-
ing other financial or other reinbursenments incentives, inducenents or
refunds between the pharnacy benefit manager and any other party relat-
ing to pharnmacy benefit managenent services provided to a health plan
[ o+—p+rovider] including but not Ilimted to, dispensing fees paid to
phar naci es.

(2) The superintendent may require the filing of quarterly or other
statenents, which shall be in such formand shall contain such natters
as the superintendent shall prescribe.

[2] (3) The superintendent nay address to any pharmacy benefit
manager or its officers any inquiry inrelation to its provision of
pharmacy benefit managenent services or any matter connected therewth.
Every pharmacy benefit manager or person so addressed shall reply in
witing to such inquiry pronptly and truthfully, and such reply shal
be, if required by the superintendent, subscribed by such individual, or
by such officer or officers of the pharnmacy benefit manager, as the
superi ntendent shall designate, and affirnmed by themas true wunder the
penal ties of perjury.

(b) In the event any pharnacy benefit nanager or person does not
submt the report required by paragraph one of subsection (a) of this
section or does not provide a good faith response to an inquiry fromthe
superintendent pursuant to paragraph [+we] three of subsection (a) of
this section within a tine period specified by the superintendent of not
| ess than fifteen business days, the superintendent is authorized to
levy a civil penalty, after notice and hearing, against such pharnmacy
benefit manager or person not to exceed [ere] four thousand dollars per
day for each day beyond the date the report is due or the date specified
by the superintendent for response to the inquiry.

(c) Al information, docunents and material disclosed by a pharnmacy
benefit manager under this section and in the possession or under
control of the superintendent shall be deened confidential and not

subj ect to [pub-<] disclosure except [{)—by—court—order—when—elevant
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: ] where
and as the superintendent determ nes that disclosure is in the public
interest. This subsection shall not apply to information, docunents and
materials where they are in the possession and under the control of a
person or entity other than the superintendent.

8§ 2905. Acting without a license. (a) No person, firm association
corporation or other entity may act as a pharmacy benefit nanager on or
after January first, two thousand |[twenty-—three] twenty-four w thout
having authority to do so by virtue of a license issued in force pursu-
ant to the provisions of this article.

(b) Any person, firm association, corporation or other entity that
violates this section shall, in addition to any other penalty provided
by law, be liable for restitution and conpensatory danmages to any health
plan, pharmacy, covered individual or other person harned by the
violation and further shall be subject to a penalty not exceeding the
greater of (1) [eme] four thousand dollars for the first violation and
[+we] ten thousand [f#H—e—-hundred] dollars for each subsequent violation
or (2) the aggregate economc gross receipts attributable to al
violations, as determi ned by the superintendent at a hearing.

8 2906. Licensing of a pharmacy benefit manager. (a) The superinten-
dent may issue a pharmacy benefit nanager's |license to any person, firm
associ ation or corporation who or that has conplied with the require-
ments of this article, including regulations pronul gated by the super-
i ntendent. The superintendent, in consultation with the comm ssioner of
health, [#&y] shall establish, by regulation, mninmmstandards for the
i ssuance of a license to a pharmacy benefit nanager.

(b) The mnimum standards established wunder this subsection [#a8y]

shall contain both prerequisites for the issuance of a license and
requi renents for maintenance of a license and shall address, w thout
limtation:

(1) conflicts of interest between pharmacy benefit managers and health
pl ans or insurers;

(2) deceptive practices in connection with the performance of pharmnmacy
benefit managenment services;

(3) anti-competitive practices in connection with the performance of
pharmacy benefit managenent servi ces;

(4) unfair clainms practices in connection with the performance of
pharmacy benefit managenent services; [and]

(5) pricing nodels used by pharnacy benefit managers both for their
services and for the paynent of services to the pharmacy benefit manag-

er;

(6) standards and practices used in the creation of pharmacy networks

and contracting with network pharmacies and other providers, including
pronption and use of independent and conmmunity pharnacies and pati ent
access and ninimzing excessive concentration and vertical integration

of markets:; and

(7) protection of consuners.

(c)[é4}—Any—suGh—L+Gense—+ssHed—%9—a—LLLn¥eL—gssgs#a##en—shaLL—auLhep-




OCoO~NOUIRWN P

S. 7837 8

£3)¥] For each business entity, the officer or officers and director or
directors nanmed in the application shall be designated responsible for
the business entity's conpliance with the insurance |aws, rules and
regul ations of this state.

(d)(1) Before a pharnmacy benefit manager's |icense shall be issued or
renewed, the prospective |icensee shall properly file in the office of
the superintendent [a—witten] an application therefor in such formor
forns and suppl ements thereto as the superintendent prescribes, and pay
a fee of [#+we] eight thousand dollars for each year or fraction of a
year in which a license shall be valid.

(2) Every pharmacy benefit manager's license shall expire thirty-six
months after the date of issue. Every license issued pursuant to this
section nmay be renewed for the ensuing period of thirty-six nonths upon
the filing of an application in conformity with this subsection

(e)[£5-] If an application for a renewal l|icense shall have been filed

with the superintendent [before—Novenberfirst—ofthe—year—of] at |east

two nonths before its expiration, then the |icense sought to be renewed

shall continue in full force and effect either until the issuance by the
superintendent of the renewal |I|icense applied for or until five days
after the superintendent shall have refused to issue such renewal
Iicense and given notlce of such refusal to the applicant.

(f) The superintendent nay refuse to issue a pharmacy benefit manag-
er's license if, in the superintendent's judgnment, the applicant or any
menber, principal, officer or director of the applicant, is not trust-
worthy and conpetent to act as or in connection with a pharmacy benefit
manager, or that any of the foregoing has given cause for revocation or
suspension of such license, or has failed to conply with any prerequi-
site for the issuance of such |icense.

(g) Licensees and applicants for a license under this section shall be
subj ect to examination by the superintendent as often as the superinten-
dent may deem it expedient. The superintendent nmay promulgate regu-
| ations establishing methods and procedures for facilitating and verify-
ing compliance with the requirenments of this section and such other
regul ati ons as necessary.

(h) The superintendent nmay issue a replacenent for a currently
in-force license that has been | ost or destroyed. Before the repl acenent

license shall be issued, there shall be on file in the office of the
superintendent a witten application for the replacenment |icense,
affirmng wunder penalty of perjury that the original license has been

| ost or destroyed, together with a fee of [twe] eight hundred doll ars.
(i) No pharmacy benefit manager shall engage in any practice or action
that a health plan [e+previder] is prohibited fromengagi ng i n pursuant
to this chapter.
8 2907. Revocation or suspension of a registration or |icense of

pharmacy benefit nanager. (a) The superi nt endent [nay—#eiese—%e—#enew4

may revoke, or may suspend for a period the superintendent deterni nes

the registration or license of any pharmacy benefit manager if, after
noti ce and hearing, the superintendent deternines that the registrant or
| icensee or any nenber, principal, officer, director, or controlling

person of the registrant or |icensee, has:
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(1) violated any insurance |laws, section two hundred eighty-a of the
public health Iaw or violated any regul ati on, subpoena or order of the
superintendent or of another state's insurance comm ssioner, or has
violated any law in the course of his or her dealings in such capacity
after such registration or lIicense has been issued or renewed pursuant
to [ seetion—twothousand—rinrehundred——sixeoat] this article

(2) provided materially incorrect, materially nisleading, nmaterially
inconplete or nmaterially wuntrue information in the registration or
i cense application;

(3) obtained or attenpted to obtain a registration or license through
m srepresentation or fraud,

(4) (A) used fraudul ent, coercive or dishonest practices;

(B) denobnstrated i nconpetence

(C denobnstrated untrustworthiness; or

(D) denpbnstrated financial irresponsibility in the conduct of business
inthis state or el sewhere;

(5) inproperly wthheld, nisappropriated or converted any nonies or
properties received in the course of business in this state or else-
wher e;

(6) intentionally msrepresented the terns of an actual or proposed
i nsurance contract;

(7) admitted or been found to have commtted any insurance unfair
trade practice or fraud;

(8) had a pharmacy benefit manager registration or license, or its
equi val ent, deni ed, suspended or revoked in any other state, province,
district or territory;

(9) failed to pay state incone tax or conply with any adm nistrative
or court order directing paynent of state income tax; or

(10) ceased to neet the requirements for registration or |Ilicensure
under this article.

(b) Before revoking or suspending the registration or |icense of any
pharmacy benefit manager pursuant to the provisions of this article, the
superi ntendent shall give notice to the registrant or |icensee [and—to
every—sub-licensee] and shall hold, or cause to be held, a hearing not
| ess than ten days after the giving of such noti ce.

(c) If aregistration or license pursuant to the provisions of this
article is revoked or suspended by the superintendent, then the super-
i ntendent shall forthwith give notice to the registrant or |icensee

(d) The revocation or suspension of any registration or |icense pursu-
ant to the provisions of this article shall termnate forthwith such
registration or license and the authority conferred thereby [upon—alt
sub-liecensees]|. For good cause shown, the superintendent may delay the
effective date of a revocation or suspension to permt the registrant or
licensee to satisfy sone or all of its contractual obligations to
perform pharmacy benefit nanagenent services in the state.

(e)(1) No individual, corporation, firmor association whose registra-
tion or license as a pharmacy benefit nmanager has been revoked pursuant
to subsection (a) of this section, and no firmor association of which
such individual is a nenber, and no corporation of which such individua
is an officer or director, and no controlling person of the registrant
or licensee shall be entitled to obtain any registration or |license
under the provisions of this article for a mnimmperiod of one year
after such revocation, or, if such revocation be judicially revi ewed,
for a mninum period of one year after the final determ nation thereof
affirm ng the action of the superintendent in revoking such |icense.
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(2) If any such registration or license held by a firm association or
corporation be revoked, no nenber of such firmor association and no
of ficer or director of such corporation or any controlling person of the
registrant or licensee shall be entitled to obtain any registration or
I'i cense[ —ea+—+tb—be—hrarpd—as—a—stb-licenrsee—ip—any—seeh—t-ecenrse~] under
this article for the same period of tine, unless the superintendent
determ nes, after notice and hearing, that such nmenber, officer or
director was not personally at fault in the matter on account of which
such registration or |license was revoked.

(f) If any corporation, firm association or person aggrieved shal
file with the superintendent a verified conplaint setting forth facts
tending to show sufficient ground for the revocation or suspension of
any pharnmacy benefit manager's registration or license, and the super-
intendent finds the conplaint credible, then the superintendent shall
after notice and a hearing, determne whether such registration or
|icense shall be suspended or revoked.

(g) The superintendent shall retain the authority to enforce the
provi sions of and inpose any penalty or remedy authorized by this chap-
ter against any person or entity who is under investigation for or
charged with a violation of this chapter, even if the person's or enti-
ty's registration or license has been surrendered, or has expired or has
| apsed by operation of |aw.

(h) A registrant or licensee subject to this article shall report to
the superintendent any administrative action taken against the regis-

trant or Jlicensee in another jurisdiction or by another governnental
agency in this state within thirty days of the final disposition of the
matter. This report shall include a copy of the order, consent to order

or other relevant |egal docunents.
(i) Wthin thirty days of the initial pretrial hearing date, a regis-

trant or licensee subject to this article shall report to the super-
intendent any crimnal prosecution of the registrant or |icensee taken
in any jurisdiction. The report shall include a copy of the initial

complaint filed, the order resulting fromthe hearing and any ot her
rel evant | egal docunents.
§ 2908. Penalties for violations. (a) The superintendent, in [H-eds—of

Fovpld-hg—ai——suspendi-ng—the—reogi-strati-eh—or-seRso—asi—a—reog-sirant—er
H-ecensee—tn—accordance—wth—theprovisi-ons—at—this—artiecle] addition to

any other power conferred by law, may in any one proceedi ng by order,
require the registrant or licensee who violates the provisions of this
article or section twd hundred eighty-a of the public health law, or any
regul ation pronul gated thereunder to nmake restitution and pay conpensa-
tory damages, in an anmpbunt to be deternmined by the superintendent, to
any person injured by the unlawful actions of said registrant or licen-
see and to pay to the people of this state a penalty in a sum not
exceeding the greater of (1) [ene] four thousand dollars for each
of fense and [+we] ten thousand [fH—e—hundred] dollars for each subse-
quent violation or (2) the aggregate gross receipts attributable to al
of f enses.

(b) Upon the failure of such a registrant or |Ilicensee to pay the
penalty ordered pursuant to subsection (a) of this section within twenty
days after the mailing of the order, postage prepaid, registered, and
addressed to the |last known place of business of the |I|icensee, unless
the order is stayed by an order of a court of conpetent jurisdiction,
t he superintendent nmay revoke the registration or license of the regis-
trant or |licensee or may suspend the sane for such period as the super-
i ntendent determ nes.
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8§ 2909. Stay or suspension of superintendent's determnation. The
commencenent of a proceeding under article seventy-eight of the civil
practice law and rules, to review the action of the superintendent in
suspending or revoking or refusing to renew any certificate under this

article, shall stay such action of the superintendent for a period of
thirty days. Such stay shall not be extended for a longer period unless
the court shall determine, after a prelimnary hearing of which the

superintendent is notified forty-eight hours in advance, that a stay of
the superintendent's action pending the final determ nation or further
order of the court will not unduly injure the interests of the people of
the state.

§ 2910. Revoked registrations or licenses. (a)(l1) No person, firm
associ ation, corporation or other entity subject to the provisions of
this article whose registration or license under this article has been
revoked, or whose registration or license to engage in the business of
pharnmacy benefit managenent in any capacity has been revoked by any
other state or territory of the United States shall becone enpl oyed or
appoi nted by a pharmacy benefit nmanager as an officer, director, manag-
er, controlling person or for other services, without the prior witten
approval of the superintendent, unless such services are for maintenance
or are clerical or mnisterial in nature.

(2) No person, firm association, corporation or other entity subject
to the provisions of this article shall know ngly enploy or appoint any
person or entity whose registration or |icense issued under this article
has been revoked, or whose registration or license to engage in the
busi ness of pharmacy benefit managenment in any capacity has been revoked
by any other state or territory of the United States, as an officer
di rector, manager, controlling person or for other services, wthout the
prior witten approval of the superintendent, unless such services are
for maintenance or are clerical or ministerial in nature.

(3) No corporation or partnership subject to the provisions of this
article shall knowi ngly permt any person whose registration or |icense
issued under this article has been revoked, or whose registration or
license to engage in the business of pharmacy benefit managenent in any
capacity has been revoked by any other state, or territory of the United
States, to be a shareholder or have an interest in such corporation or
partnership, nor shall any such person becone a sharehol der or partner
in such corporation or partnership, without the prior witten approval
of the superintendent.

(b) The superintendent may approve the enploynment, appointnment or
participation of any such person whose registration or |icense has been
revoked:

(1) if the superintendent determines that the duties and responsibil-
ities of such person are subject to appropriate supervision and that
such duties and responsibilities will not have an adverse effect upon
the public, other registrants or |licensees, or the registrant or |icen-
see proposing enpl oynent or appoi ntrment of such person; or

(2) if such person has filed an application for reregistration or
relicensing pursuant to this article and the application for reregistra-
tion or relicensing has not been approved or denied within one hundred
twenty days following the filing thereof, wunless the superintendent
determines within the said tinme that enploynent or appointnment of such
person by a registrant or licensee in the conduct of a pharmacy benefit
managenent busi ness would not be in the public interest.

(c) The provisions of this section shall not apply to the ownership of
shares of any corporation registered or |icensed pursuant to this arti-
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cle if the shares of such corporation are publicly held and traded in
the over-the-counter market or upon any national or regional securities
exchange.

8§ 2911. Additional obligations. (a) A pharmacy benefit nanager shal
assist a health plan in answering any inquiry nmade under section three
hundred eight of this chapter.

(b) No pharmacy benefit manager shall violate any provisions of the
public health | aw applicable to pharmacy benefit nanagers.

(c) No pharmacy benefit manager shall permit any subcontractor, affil-
iate, subsidiary, or other individual or entity perform ng pharmacy
benefit mnmanagenent services for a pharmacy benefit manager to take any
action which would violate any provision of lawif taken by the pharmacy
benefit manager. A pharmacy benefit manager shall be responsible for the
actions of any subcontractor, affiliate, subsidiary, or other individual
or entity who violates any provision of this article in performance of
any pharmacy benefit nmnagenent services for such pharmacy benefit
manager whether or not the pharmacy benefit nanager was aware of, or
sancti oned, the conduct.

§ 2912. Change of address. A registrant or licensee under this article
shall informthe superintendent by a means acceptable to the superinten-
dent of a change of address within thirty days of the change.

§ [2812] 2913. Applicability of other laws. Nothing in this article
shall be construed to exenpt a pharnmacy benefit manager from conplying
with the provisions of articles twenty-one and forty-nine of this chap-
ter and articles forty-four and forty-nine and section two hundred
eighty-a of the public health law, section three hundred sixty-four-j of
the social services law, or any other provision of this chapter or the
financial services |aw

§ [2843] 2914. Assessnents. [Rharwaey] Notwithstanding section two
hundred six of the financial services |aw,_pharnmacy benefit managers
that file a registration with the department or are licensed by the
departnent shall be assessed by the superintendent for the operating
expenses of the departnent that are [selely] attributable to regulating
such pharmacy benefit nmanagers in such proportions as the superintendent
shal |l deem just and reasonabl e.

8 3. The state finance law is amended by addi ng a new section 99-00 to
read as foll ows:

8 99-00. Pharmacy benefit manager requlatory fund. 1. There is hereby
established in the joint custody of the state conptroller and the
commi ssioner of taxation and finance a special fund to be known as the
"pharmacy benefit manager (PBM regulatory fund".

2. Mney allocated to the PBMregulatory fund shall be kept separate
and shall not be conmingled with any other funds in the custody of the
state conptroller

3. Such fund shall consist of noney received by the state as fees
under article twenty-nine of the insurance law or penalties ordered
under article twenty-nine of the insurance |law and all other nonies
appropriated, credited, or transferred thereto fromany other fund or
source pursuant to law. Al nonies shall remain in such fund unless and
until directed by statute or appropriation.

8 4. Section 4 of a chapter of the laws of 2021 anmending the public
health law rel ating to pharmacy benefit managers; anending the insurance
law relating to registration and |licensing of pharmacy benefit managers;
and repealing certain provisions of the public health law relating ther-
eto, as proposed in legislative bills nunbers S. 3762 and A 1396, is
anmended to read as foll ows:
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§ 4. Severability. |If any provision of this act, or any application
of any provision of this act, is held to be invalid, or ruled [by—anry
federal—ageney] to violate or be inconsistent with any applicable feder-
al law or regulation, that shall not affect the validity or effective-
ness of any other provision of this act, or of any other application of
any provision of this act. [In particular, with respect to paragraph (a)
of subdivision 1 of section 280-a of the public health [aw, as added by
section one of this act, if it is held that any category of health plan
may not be lawfully included in the definition, then it shall be
excluded from the definition and that shall not exclude other health
plans fromthe definition.

8 5. Section 5 of a chapter of the laws of 2021 anmending the public
health law rel ating to pharmacy benefit managers; anending the insurance
law relating to registration and |licensing of pharmacy benefit managers;
and repealing certain provisions of the public health law relating ther-
eto, as proposed in legislative bills nunbers S. 3762 and A 1396, is
anmended to read as foll ows:

8§ 5. This act shall take effect [en—the—ninetieth—day—after—t+—shall

] inmedi ately.
8§ 6. This act shall take effect imediately; provided however that

sections one, two, three and four of this act shall take effect on the
same date and in the same manner as a chapter of the [aws of 2021 anend-
ing the public health law relating to pharmacy benefit managers; anend-
ing the insurance law relating to registration and |icensing of pharmacy
benefit managers; and repealing certain provisions of the public health
law relating thereto, as proposed in legislative bills nunbers S. 3762
and A. 1396, takes effect.



