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STATE OF NEW YORK

7654

| N SENATE

January 5, 2022

Introduced by Sen. JACKSON -- read tw ce and ordered printed, and when
printed to be conmitted to the Committee on Budget and Revenue

AN ACT to anmend the tax law, the crimnal procedure | aw and the al cohol -
ic beverage control law, in relation to requiring the pre-paynent of
sal es and conpensating use tax on sales of beer intended for off prem
i ses consunption

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The tax law is anended by adding a new section 1103-a to
read as foll ows:

8 1103-a. Prepaynent of sales tax on beer to be sold at retail for
consunption off prem ses. (a)(1) Every distributor of beer shall pay, as
a prepaynent on account of the taxes inposed by this article and pursu-
ant to article twenty-nine of this chapter, a tax on beer possessed for
sale at retail for off prenises consunption or use in this state for the
sane purposes, at the tine that the distributor is required to pay the
excise tax on beer, or at sone other tine prescribed by the comm ssion-
er, and the provisions of lawin relation to the evidence of paynent of
such excise tax shall be applicable to the prepaynent inposed by this
section, except no tax shall be required to be prepaid on beer sold
under circunstances where this state is without power to inpose such
prepaynment, or where beer is sold to the United States or to or by a
voluntary unincorporated organization of the arned forces of the United
States operating a place for the sale of goods pursuant to requlations
promul gated by the appropriate executive agency of the United States, to
the extent provided in such regulations and witten policy statenents of
such an agency applicable to such sales.

(2) The tax inposed by this section shall be paid at the sane tine and
in the sane nmanner as the excise tax inposed on distributors on beer
The conmissioner may, in the conmissioner's discretion, pernit a
distributor to pay the tax inposed under this section at any other tine
and nmay require any such distributor to file with the departnent a bond
issued by a surety conpany of insurance as to solvency and responsibil -
ity and authorized to transact business in the state or other security

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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acceptable to the conmi ssioner, in such anmpunt as the conm ssioner may
fix, to secure the paynment of any suns due from such distributor pursu-

ant to this section. If securities are deposited as security under this
subdi vi sion, such securities shall be kept in the custody of the comi s-
sioner and may be sold by the conmissioner if it becones necessary to do
SO in order to recover any suns due from such agent pursuant to this
section, but no such sale shall be had until after such agent shall have
had an opportunity to litigate the validity of any prepaynent of tax.
Upon any such sale, the surplus, if any, above the suns due under this
section shall be returned to such distributor. Any bond or security
required under this section shall secure paynent of the suns due under
any other provision relating to the tax wupon beer and wunder this
section.

(3) Every person other than a distributor who brings beer into this
state to be sold at retail for off prem ses consunption shall prepay the
tax inposed by this section at the sanme tinme and in the sanme manner as
the use tax inposed by this chapter. The conmi ssioner nay reguire any
conpensating use tax inposed by this chapter to be paid at such tine
after allowing for any credit provided by subdivision (b) of section
el even hundred twenty-one of this article.

(4) The anmount of the prepaynent for such tax on beer inposed by this
section shall be conputed pursuant to the provisions of subdivision (j)
of section eleven hundred eleven of this article.

(b) Except as otherwi se provided in this section, the taxes required
to be prepaid pursuant to this section shall be admnistered and
collected in a like manner as the taxes inposed by sections eleven
hundred five and eleven hundred ten of this article. All the provisions
of this article relating to or applicable to the adninistration
collection and disposition of the taxes inposed by such sections shal
apply to the tax required to be prepaid under this section so far as
such provisions can be made applicable to such prepaynents of tax with
such limtations as set forth in this article and such nodifications as
may be necessary in order to adapt such | anguage to the tax so inposed;
provi ded, however, that the provisions of paragraph one of subdivision
(c) of section eleven hundred thirty-seven of this article shall not be
applicable to such tax required to be prepaid under this section. Such
provisions shall apply with the sane force and effect as if the |anguage
of those provisions had been set forth in full inthis section except to
the extent that any provision is either inconsistent with a provision of
this section or is not relevant to the tax required to be prepaid by
this section. For purposes of this section, any reference in this arti-
cle to the tax or taxes inposed by this article shall be deened to refer
to the tax required to be prepaid pursuant to this section unless a
different neaning is clearly required. Al so for purposes of such prepay-
nent requirenent distributor shall nean and include a non-commercia
distributor.

(c) Nothing in this article shall be construed to require the paynent
of the tax required to be prepaid pursuant to this section nore than
once upon such beer possessed for sale or used within the state. Wen
the prepaid tax inposed pursuant to this section is paid, it shall have
been so paid on account of the taxes inposed by this article and pursu-
ant to the authority of article twenty-nine of this chapter with respect
to the retail sale or the use of such beer. Nothing in this section
shall nodify or affect the taxes inposed by sections eleven hundred five
and eleven hundred ten of this article as applied to receipts fromthe
sale, or to the use, of such beer.
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(d) (1) Consistent with sections eleven hundred forty-eight of this
article and twelve hundred sixty-one of this chapter, the taxes required
to be prepaid pursuant to this section and interest and penalties there-
on received by the conmmi ssioner, after deducting the anpbunt which the
conm ssioner shall determne to be necessary for reasonable costs of the
conm ssioner in admnistering, collecting., and distributing such taxes,
shall be deposited daily with such responsible banks. banking houses or
trust conpanies, as may be designated by the conptroller, to the credit
of the conptroller. O the total revenue collected or received under
this section, the conptroller shall retain in the conptroller's hands
such anount as the conmissioner may deternmine to be necessary for
refunds under this article and pursuant to the authority of article
twenty-nine of this chapter.

(2) On or before the twelfth day of each nobnth, after reserving such
anmount for such refunds and such costs, the conm ssioner shall determ ne
the ampunt of all revenues so received during the prior nonth as a

result of the taxes, interest and penalties so inposed and, in addition,
on or before the last day of June and Decenber the comm ssioner shal

determine in like manner the anpunt of such noneys received during and
including the first twenty-five days of said nonths. The comni ssioner
shall determ ne the proportion of revenues attributable to receipts for

the period for which the determination is nade pursuant to the preceding
sentence fromtaxes on sales and uses of property and services and rent
and anusenent charges inposed by this article and pursuant to the
authority of article twenty-nine of this chapter and adninistered by the
conm ssioner which is payable to each jurisdiction determned wthout
regard to this section. The anpbunt of revenues so detern ned pursuant to
this section shall be deposited and distributed by the conptroller in
accordance with the sane percentage anmbunt to which a jurisdiction is
entitled determned without regard to this section. Wiere the anpunt so
deternmned in any distribution from such taxes (other than the tax
inposed by this section) is nbre or less than the anpunt due, the anount
of the overpaynent or underpaynent shall be deternined as soon after the
di scovery of the overpaynent or underpaynent as is reasonably possible
and subsequent determ nations shall be adjusted by subtracting the
anount of any such overpaynent fromor by adding the anpunt of any such
under paynment to such nunber of subsequent paynments as the conptroller
and the commi ssioner shall consider reasonable in view of the ampunt of
the overpaynent or underpaynent and all other pertinent facts and
circunstances. The conmi ssioner shall not be liable for any overestinmate
or underestimate of the anount of the distribution. Nor shall the
conm ssioner be liable for any inaccuracy in any determination wth
respect to the anmpbunt of the distribution or any required adjustnent
with respect to the distribution, but the conmm ssioner shall as soon as
practicable after discovery of any error adjust the next determnination
under this section to reflect any such error

§ 2. Subdivision (d) of section 1111 of the tax law, as anmended by
chapter 2 of the laws of 1995, is anended to read as foll ows:

(d) The comm ssioner is authorized and enmpowered to prescribe and,
fromtine totinme, to anend schedules of the anmpbunt of tax to be
collected wupon each gallon of nmotor fuel and diesel motor fuel sold at
retail and upon each gallon of such fuel subject to the tax required to
be prepaid pursuant to section eleven hundred two of this article or
upon each package of cigarettes sold at retail and upon each package of
cigarettes subject to the tax required to be prepaid under section elev-

en hundred three of this article, and upon each container of beer as the
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conmmi ssioner shall determine is approxinmately equal to the average rate
ot herwi se applicable, considering the regional average retail sales
prices of such fuel, the anobunt of the prepaid tax per package of ciga-
rettes in accordance wth subdivision (j) of this section [and], the
amount of the prepaid tax on beer and, in the case of a sale at retail,
the ordinary price ranges for such fuel and cigarettes and beer, in lieu
of the regular schedule based on total receipts. Such rates shall be
uniformin each county but may vary as between counties, depending on
the general price ranges in effect in each county, but counties wholly
within a city shall have a uniformrate. If a political subdivision of a
county inposes a retail sales and use tax, separate rates nmay be
prescribed for it. Such schedules with reference to the tax required to
be prepaid on notor fuel and diesel notor fuel pursuant to section elev-
en hundred two of this article or the tax required to be prepaid on
cigarettes or beer under section eleven hundred three of this article
may fix the rate per gallon or per package of cigarettes or container of
beer in nultiples of one-tenth of one cent, depending, in the case of
such fuel, on the regional average retail sales prices where such fue

is, as the case may be, inported, manufactured, sold or used. Such sche-
dules with reference to such fuel [er]., cigarettes or beer sold at
retail my fix the rate per gallon or per package, as the case may be,
in multiples of one-tenth of one cent depending on the price at which
such fuel or <cigarettes or beer are sold. Were schedules fixing the
rate per gallon in nultiples of one-tenth of one cent have been promul -
gated, the price shown on any netered punp or other dispensing device
fromwhich such fuel is sold to a purchaser of such fuel, to be deliv-
ered directly to a vehicle propelled by any power other than muscul ar,
shall include the tax at the rate so fixed, and the comi ssioner may by
regul ation prescribe the manner in which the anobunt of tax shall be
shown for the information of custoners by signs or placards on the prem
i ses where such fuel is sold. Wwen determining tax required to be
collected on the retail sale of nmotor fuel or diesel notor fuel or ciga-
rettes or beer, the receipts on which tax is conputed shall not include
the anpbunt of tax required to be prepaid pursuant to section eleven
hundred two of this article with respect to such fuel or pursuant to
section el even hundred three of this article with respect to such ciga-
rettes or beer.

8§ 3. Section 1111 of the tax law is anended by addi ng a new subdi vi -
sion (j-1) to read as follows:

(J-1) The tax required to be prepaid pursuant to section eleven
hundred three of this article on beer sold at retail for consunption off
premises shall be conputed by multiplying the base retail price as
determ ned by the conmissioner by a tax rate as determined by the
comm ssioner to be appropriate and consistent with the sales tax rate
i nposed by the state and any locality as authorized in this chapter.

The calculation and publication of the base retail price so fixed by
provisions of this section shall be included within the definition of
"rule" as defined in paragraph (a) of subdivision two of section one
hundred two of the state adm nistrative procedure act. The base retai
prices determned pursuant to this paragraph shall be rounded to the
nearest one cent for each container.

8 4. Paragraph 6 of subdivision (b) of section 1116 of the tax |aw, as
added by chapter 2 of the laws of 1995, is anmended to read as foll ows:

(6) purchases of cigarettes or beer from the tax required to be
prepai d pursuant to section eleven hundred three of this article, except
that no prepaynent of tax shall be required on sales of <cigarettes or
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beer sold wunder such circunstances that this state is w thout power to
i npose such tax or sold to the United States or sold to or by a volun-
tary unincorporated organization of the arned forces of the United
States operating a place for sale of goods pursuant to regul ations
promul gated by the appropriate executive agency of the United States, to
the extent provided in such regulations and witten policy statenments of
such agency applicable to such sales.

8§ 5. The tax |law is anended by adding a new section 1121-a to read as
fol | ows:

8 1121-a. Refunds and credits with respect to beer. (a) Retail vendor
(1) A distributor of beer who or which is required to collect the taxes
i nposed by subdivision (a) of section eleven hundred five of this arti-
cle and any like tax inposed pursuant to the authority of article twen-
ty-nine of this chapter shall be allowed a refund or credit against the
anmpunt of tax collected and required to be remtted to the conm ssioner
pursuant to the provisions of section eleven hundred thirty-seven of
this article upon the retail sale of beer or be in the anmbunt of the tax
on such beer prepaid by or passed through to and included in the price
paid by such vendor pursuant to the provisions of section eleven hundred
three of this article.

(2) Arefund or credit shall also be allowed such vendor for the tax
prepaid by or passed through to and included in the price paid by such
di stributor upon any beer pursuant to the provisions of section eleven
hundred three of this article if such beer is sold at retail by such
di stributor under circunstances where the taxes inposed by section el ev-
en hundred five of this article and pursuant to the authority of article
twenty-nine of this chapter are not required by the provisions of this
article to be collected and remitted upon receipts froma retail sale
t her eof .

(b) Retail user. A person who or which is required to pay the tax
inposed by section eleven hundred ten of this article and any like tax
i nposed pursuant to the authority of article twenty-nine of this chapter
with respect to the purchase or use of such beer shall be allowed a
credit against such tax required to be paid to the conm ssioner pursuant
to such section and article in the anpount of the tax prepaid by or
passed through to and included in the price paid by such purchaser or
user pursuant to the provisions of section eleven hundred three of this
article.

(c) Self-use of beer purchased at wholesale. A refund or credit equa
to the anpbunt of tax prepaid by or passed through to and included in the
price paid by a purchaser or user pursuant to the provisions of section
el even hundred three of this article with respect to a purchase of beer
other than at retail shall be allowed such purchaser or user upon the
use of such beer at retail if the purchase or use of such beer by the
purchaser or user is exenpt pursuant to section eleven hundred fifteen
or section eleven hundred sixteen of this article.

(d) Export, destruction., tax paid in error. Wienever any beer, upon
which the prepaid tax inposed by section eleven hundred three of this
article has been paid, has been sold and shipped to another state for
sale or use there or have becone unfit for use or unsalable, or have
been destroyed. or whenever the commi ssioner shall have deternined that
any tax required to be prepaid by such section eleven hundred three
shall have been paid in error, the agent or dealer, as the case may be,
shall be entitled to a refund or credit of the actual anpunt of prepaid
tax so paid with respect to beer which will not be possessed for sale or
use in this state.




O©Coo~NoOO~wWNE

S. 7654 6

(e) Refunds of the tax required to be prepaid pursuant to the
provisions of section eleven hundred three of this article shall be
allowed only to the extent such tax paid by or passed through to the
retail vendor, or the purchaser or user, exceeds the anmpunt of tax
required to be collected fromsuch person or required to be remtted by
the provisions of this article and pursuant to the authority of article
twenty-nine of this chapter.

(f) Arefund or credit shall be allowed under this section only to the
extent that the tax required to be prepaid pursuant to section el even
hundred three of this article has been prepaid by or passed through to
such vendor, purchaser or user, but only to the extent that the tax
i nposed by section eleven hundred five of this article and any like tax
i nposed pursuant to the authority of article twenty-nine of this chapter
together with the tax inposed by section eleven hundred ten of this
article and any like tax inposed pursuant to the authority of article
twenty-nine of this chapter required to be paid, collected and remtted
has been paid, collected and rem tted.

(g) Such refunds and credits shall be subject to the provisions of
sections eleven hundred nineteen and el even hundred thirty-nine of this
article as if such sections were incorporated in full into this section
and had expressly referred to the refunds and credits authorized by this
section including the periods of |limtations on paynents and applica-
tions to the commi ssioner; provided., however, that., as provided in
subdivision (e) of section eleven hundred thirty-nine of this article,
no interest shall be allowed or paid upon any refund nmade or credit
allowed pursuant to subdivisions (a), (b) and (d) of this section. The
conm ssioner shall process applications for refunds as expeditiously as
possi bl e.

8§ 6. Section 1132 of the tax law is anended by addi ng a new subdivi -
sion (k-1) to read as follows:

(k-1) (1) (i) No person shall purchase beer at retail for off prenises
consunption unless the tax required to be prepaid by subdivision (c) of
section eleven hundred three of this article has been paid by a distrib-
utor and passed through by a wholesale dealer or retail dealer, author-
ized, licensed or registered under this chapter, in accordance wth a
certification under this paragraph or paid by such whol esale deal er and.
is passed through to such purchaser. In addition to any other civil and
crimnal penalties which nmay apply, any person who purchases beer in
violation of this subparagraph shall be jointly and severally liable to
pay the tax required to be prepaid by section eleven hundred three of
this article with respect to such beer.

(ii) For the purpose of the proper adnmnistration of this article and
to prevent evasion of the tax on sales and uses of beer inposed by this
article and pursuant to the authority of article twenty-nine of this
chapter, it shall be presuned that all beer possessed by a retailer
licensed to sell beer for off premses consunption by, or in the
possession of, any person., is intended for sale or use in the state and
subject to the tax required to be prepaid by section eleven hundred
three of this article until the contrary is established and that such
person is responsible for such prepaynent.

(iii) Upon each sale of such beer by the distributor, the distributor
nust give to the purchaser and the purchaser shall receive, at the tinme
of delivery of such beer, a certification containing such information as
the commi ssioner shall require which shall include a statenent to the
effect (A) if such seller is a distributor, that such distributor has

paid the anmpbunt of tax required to be prepaid by section el even hundred




O©Coo~NoOO~wWNE

S. 7654 7

three of this article and is passing through such anount of tax, or (B)
that such seller is passing through such anpbunt of tax which was so
previously assuned or paid.

(iv) 1f the certification required by this paragraph has been
furnished to the purchaser by the distributor at delivery and accepted
in good faith the burden of proving that the tax required to be paid by
section eleven hundred three of this article was assuned or paid by a
distributor and passed through shall be solely on the distributor.

(v) Were the certification required under this paragraph is not
furni shed by the seller to the purchaser at delivery of such beer, it
shall be presuned that no anpunt of tax required to be prepaid by
section eleven hundred three of this article has been paid by a distrib-
utor and that the purchaser in such case is jointly and severally liable
for the tax inposed by such section eleven hundred three.

(2)(i) For the purpose of the proper adninistration of this article
and to prevent evasion of the tax inposed under this article, it shal
be presuned that all sales of beer by a distributor is subject to the
tax inposed by subdivision (a) of section eleven hundred five of this
article and required to be collected by this section or required to be
paid by the provisions of section eleven hundred ten of this article
until the contrary is established; and it shall be presuned that al
beer possessed in this state, which such person cannot otherw se account
for as having been sold subject to the tax inposed by subdivision (a) of
section eleven hundred five of this article and required to be collected
by this section or required to be paid by the provisions of section
el even hundred ten of this article, have been sold subject to the tax
inposed by subdivision (a) of section eleven hundred five and required
to be collected by this section or required to be paid by the provisions
of section eleven hundred ten of this article.

(ii) Unless the distributor has received fromthe retailer a statenent
or certificate, in such formas the conm ssioner nay require, that the
retailer pursuant to the provisions of paragraph six of subdivision (b)
of section eleven hundred sixteen of this article is not subject to the
provisions of this paragraph, such sale shall be deened a sale subject
to the provisions of sections eleven hundred five and el even hundred ten
of this article notw thstanding any provision of subdivision (c) of this
section.

(iii) Where any certificate or statenment required under this paragraph
has been furnished to the vendor and accepted in good faith, the burden
of proving that the receipt is not taxable hereunder shall be solely
upon the purchaser. The vendor shall not be required to collect such
taxes from purchasers who furnish such certificates or statenents in
proper form

8§ 7. Paragraph 1 of subdivision (a) of section 1134 of the tax |law, as
anended by section 160 of part A of chapter 389 of the laws of 1997,
subparagraph (iii) as amended by section 44 of part K of chapter 61 of
the laws of 2011, subparagraph (vi) as anended by section 1 of part N of
chapter 59 of the laws of 2021, is anended to read as foll ows:

(1) (i) Every person required to collect any tax inposed by this arti-
cle, other than a person who is a vendor solely by reason of clause (D)
(E) or (F) of subparagraph (i) of paragraph eight of subdivision (b) of
section el even hundred one of this article, conmencing business or open-
ing a new place of business, (ii) every person purchasing or selling
t angi bl e personal property for resal e comenci ng business or opening a
new place of business, (iii) every person selling petroleum products
i ncl udi ng persons who or which are not distributors, (iv) every person
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described in this subdivision who takes possession of or pays for busi-
ness assets under circunstances requiring notification by such person to
the comm ssioner pursuant to subdivision (c) of section eleven hundred
forty-one of this [ehapter] article, (v) every person selling cigarettes
i ncluding persons who or which are not agents, (vi) any distributor who
sells beer to retailers for off prem ses consunption, and [&H9]  (vid)
every person described in subparagraph (i), (ii), (iii), (iv) [ef]. (V)
or (vi) of this paragraph or every person who is a vendor solely by
reason of clause (D), (E) or (F) of subparagraph (i) of paragraph eight
of subdivision (b) of section eleven hundred one of this article who or
which has had its certificate of authority revoked under paragraph four
of this subdivision, shall file with the commi ssioner a certificate of
registration, in a formprescribed by the comm ssioner, at |east twenty
days prior to commenci ng busi ness or opening a new place of business or
such purchasing, selling or taking of possession or payment, whichever
cones first. Every person who is a vendor solely by reason of clause (D)
of subparagraph (i) of paragraph eight of subdivision (b) of section
eleven hundred one of this article shall file with the comm ssioner a
certificate of registration, in a formprescribed by such comn ssioner,
within thirty days after the day on which the cumul ative total nunber of
occasions that such person cane into the state to deliver property or
services, for the imediately preceding four quarterly periods ending on
the | ast day of February, May, August and Novenber, exceeds twelve.
Every person who is a vendor solely by reason of clause (E) of subpara-
graph (i) of paragraph eight of subdivision (b) of section eleven
hundred one of this article shall file with the conm ssioner a certif-
icate of registration, in a formprescribed by such comm ssioner, wthin
thirty days after the day on which the cumulative total, for the imre-
diately preceding four quarterly periods ending on the |last day of
February, May, August and Novenber, of such person's gross receipts from
sal es of property delivered in this state exceeds five hundred thousand
dollars and nunber of such sal es exceeds one hundred. Every person who
is a vendor solely by reason of clause (F) of subparagraph (i) of para-
graph eight of subdivision (b) of section eleven hundred one of this
article shall file with the comm ssioner a certificate of registration,
in a formprescribed by such conmissioner, within thirty days after the
day on which tangi bl e personal property in which such person retains an
ownership interest is brought into this state by the person to whom such
property is sold, where the person to whom such property is sold becones
or is a resident or uses such property in any manner in carrying on in

this state any enploynent, trade, business or profession. Infornation
with respect to the notice requirenents of a purchaser, transferee or
assi gnee and such person's liability pursuant to the provisions of

subdivision (c) of section eleven hundred forty-one of this chapter
shall be included in or acconpany the certificate of registration form
furnished the applicant. The conmi ssioner shall also include with such
i nformation furnished to each applicant general information about the
tax inmposed under this article including information on records to be
kept, returns and paynments, notification requirenents and forns. Such
certificate of registration my be anended in accordance with rules
promul gated by the comm ssioner.

8 8. Section 1135 of the tax law is anmended by adding a new subdivi-
sion (e-1) to read as follows:

(e-1) Every distributor of beer sold for off prem ses consunption
shall keep records for such periods and in the nmanner prescribed by the
comm ssioner pursuant to rules and regulations. Such records shall show
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1) the anount of beer purchased, the price paid therefor t he erson
from whom such it was purchased, and the anpbunt of tax paid by the
distributor as found on his receipt pursuant to the provisions of
section eleven hundred three of this article and (2) the amount of beer
sold, the retailer to whom such beer is sold and the price paid by the
retailer to whom such person sells the beer., and the anpunt of tax
included in such price pursuant to the provisions of section eleven
hundred three of this article or the amount of tax collected pursuant to
the provisions of subdivision (a) of section eleven hundred five of this
article applicable to such sale, together with such additional infornma-
tion as the conm ssioner shall require

8 9. Subdivision (a) of section 1136 of the tax law is anmended by
addi ng a new paragraph 6-a to read as foll ows:

(6-a) The returns of any distributor of beer shall show the ampbunt of
prepaid tax assuned or paid thereon and passed through, together wth
such additional information as the conm ssioner shall require. Taxable
receipts as used in this section with respect to beer shall include
taxable receipts fromthe sale of any beer whether or not such receipts
are subject to the taxes inposed by section eleven hundred two, eleven
hundred three, eleven hundred five or eleven hundred ten of this article
and regardl ess of whether the provisions of section eleven hundred twen-
ty or eleven hundred twenty-one of this article are applicable to the
taxes inposed in respect of such receipts.

§ 10. Paragraph 3 of subdivision (a) of section 1138 of the tax lawis
amended by addi ng a new subparagraph (D-1) to read as foll ows:

(D-1) The liability of any person, as distributor who sells beer to an
owner of a place of business selling beer for off prenises consunption
for the penalty inposed by subparagraph (viii) of paragraph one of
subdivision (a) of section eleven hundred forty-five of this part and
the ampunt of such penalty shall be deternined by the conmi ssioner.
Such determination shall finally and irrevocably fix the anpunt of and
liability for such penalty wth respect to such person, unless such
person, within ninety days after the giving of notice of such determ -
nation, shall apply to the division of tax appeals for a hearing. The
conm ssioner may, nevertheless, on the commssioner's own nption,
re-determine such determination. Furthernore, the conmi ssioner may, on
the conm ssioner's own nption, abate any part of the penalty determ ned
to be erroneous or excessive whether or not such penalty has becone
finally and irrevocably fixed with respect to such person; but no claim
for abatenent may be filed by any such person. The provisions of this
paragraph shall not be construed to linmt in any manner the powers of
the attorney general under subdivision (a) of section el even hundred
forty-one of this part or the powers of the comrissioner to issue a
warrant under subdivision (b) of such section against any person whose
liability has becone finally and irrevocably fixed.

§ 11. Section 1142 of the tax law is anended by adding a new subdivi-
sion 12-a to read as foll ows:

12-a. To nmeke such provision pursuant to rules and reqgulations for the
joint administration, in whole or in part, of the taxes inposed by this
article and pursuant to the authority of article twenty-nine of this
chapter upon the sale or use of beer for off prenises consunption
including the reporting, assessnent, collection, determnation and
refund of such taxes, and., for that purpose, to prescribe that any of
the conm ssioner's functions under such articles, any returns, forns,
statenents, docunents or information to be subnmitted to the conm ssioner

under such articles, any books and taxes inposed or authorized by such
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articles, any schedules of anpunts to be collected under such articles,
any reqgistration required under such articles.

8§ 12. Paragraph 1 of subdivision (a) of section 1145 of the tax lawis
anended by addi ng a new subparagraph (x) to read as follows:

(x) Any person required to collect tax who sells beer for off prem ses
consunption who shall wllfully and knowi ngly have in such person's
cust ody or possession or under such person's control any such beer on
which (A the prepaid tax inposed by section eleven hundred three of
this article has not been assuned or paid by an agent licensed as such
under article twenty of this chapter, or (B) the prepaid tax inposed by
such section eleven hundred three was required to have been passed
through to such person and has not been included in the cost of such
beer to such person, shall be liable for a penalty in the anmount of
twice the tax not so assuned or paid. or included. Such penalty shall be
deternm ned, assessed, collected and paid in the sanme manner as taxes
inposed by this article and all the provisions of this article relating

thereto shall be deened also to refer to the penalty inposed by this
subparagraph. Such penalty may be determined at any tine within three
vears after such beer shall have cone into such person's custody or

possessi on or under such person's control. For purposes of this subpara-
graph., such person shall willfully and knowingly have in such person's
custody or possession or under such person's control beer on which (A)
such prepaid tax has not been assuned or paid by a wholesaler pursuant
to this chapter, or (B) such tax was required to have been passed
through to such person and has not been included in the cost of such
beer to such person, where such person has know edge of the requirenent
that such taxes be paid or assuned or so included and where, to such
person's know edge, such taxes have not been so paid or assuned or so

included. For purposes of this subparagraph, it shall be presunptive
evidence that such person shall willfully and knowi ngly have in such
person's custody or possession or under such person's control, beer on

which (A) such tax has not been assumed or paid by a whol esal er aut hor-
ized as such under such article twenty of this chapter or (B) such tax
was required to have been passed through to such person and has not been
included in the cost of such beer to such person where such person has
not received the certification required by subdivision (k) of section
eleven hundred thirty-two of this part at the tinme of delivery of such
beer or, in those circunstances where the conmm ssioner has authorized
the delivery of such certification at a tine after delivery of the beer
at the tinme prescribed by the conm ssioner.

§ 13. Subparagraph (i) of paragraph 3 of subdivision (a) of section
1145 of the tax |aw, as anended by section 48 of part K of chapter 61 of
the laws of 2011, is anended to read as follows:

(i) Any person required to obtain a certificate of authority under
section eleven hundred thirty-four of this part who, w thout possessing
a valid certificate of authority, (A) sells tangible personal property
or services subject to tax, receives anmusenent charges or operates a
hotel, (B) purchases or sells tangi ble personal property for resale, (O
sells petrol eum products, or (D) sells cigarettes or beer shall, in
addition to any other penalty inposed by this chapter, be subject to a
penalty in an ampunt not exceeding five hundred dollars for the first
day on which such sales or purchases are nmade, plus an anmount not
exceedi ng two hundred dollars for each subsequent day on which such
sales or purchases are nmade, not to exceed ten thousand dollars in the
aggr egat e.
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8 14. Section 1817 of the tax law, is anended by addi ng a new subdi vi -
sion (0) to read as foll ows:

(0) Any owner of a place of business selling beer at retail for off
prem ses consunption who shall willfully and knowingly have in such
owner's custody or possession or under such owner's control any beer on
which (1) the prepaid tax inposed by section eleven hundred three of
this chapter has not bee assuned or (2) the prepaid tax inposed by
section eleven hundred three of this chapter was required to have been
passed through to such owner and has not been included in the cost of
such beer to such owner shall, in either case, be guilty of a nisdenea-
nor. For purposes of this subdivision, such owner shall willfully and
knowi ngly have in such owner's custody or possession or under such
owner's control any beer on which such tax has not been assunmed or paid
where such owner has knowl edge of the requirenent that such tax be
assumed or paid and where, to such owner's know edge, such tax has not
been assuned or paid. Such owner shall willfully and knowingly have in
such owner's custody or possession or under such owner's control beer on
whi ch such tax is required to have been passed through to such owner and
has not been included in the cost to such owner where such owner has
know edge of the requirenent that such tax be passed through and has not
been so incl uded.

8§ 15. Paragraph (qg) of subdivision 34 of section 1.20 of the crimnal
procedure law, as anmended by section 55 of part K of chapter 61 of the
| aws of 2011, is anended to read as foll ows:

(q) An enpl oyee of the departnment of taxation and finance (i) assigned
to enforcenent of the taxes inposed under or pursuant to the authority
of article twelve-A of the tax | aw and admi ni stered by the conm ssi oner
of taxation and finance, taxes inposed under or pursuant to the authori-
ty of article eighteen of the tax | aw and admi nistered by the comm s-
sioner, taxes inposed under article twenty of the tax law, or sales or
conpensating use taxes relating to petroleum products or cigarettes or
beer inposed under article twenty-eight or pursuant to the authority of
article twenty-nine of the tax | aw and admi ni stered by the conm ssioner
or (ii) designated as a revenue crines specialist and assigned to the
enforcenent of the taxes described in paragraph (c) of subdivision four
of section 2.10 of this title, for the purpose of applying for and
executing search warrants under article six hundred ninety of this chap-
ter, for the purpose of acting as a claimng agent under article thir-
teen-A of the <civil practice law and rules in connection with the
enforcenent of the taxes referred to above and for the purpose of
executing warrants of arrest relating to the respective crines specified
i n subdivision four of section 2.10 of this title.

8 16. Paragraph (a) of subdivision 4 of section 2.10 of the crimnal
procedure |law, as amended by section 56 of part K of chapter 61 of the
|l aws of 2011, is anended to read as foll ows:

(a) to the enforcenent of any of the crimnal or seizure and forfei-
ture provisions of the tax lawrelating to (i) taxes inposed wunder or
pursuant to the authority of article twelve-A of the tax | aw and adm n-
i stered by the conmi ssioner, (ii) taxes inposed under or pursuant to the
authority of article eighteen of the tax law and admnistered by the
comm ssioner, (iii) taxes inposed under article twenty of the tax |aw,
or (iv) sales or conpensating use taxes relating to petroleum products
or cigarettes or beer inposed under article twenty-eight or pursuant to
the authority of article twenty-nine of the tax |aw and adm nistered by
t he conmi ssi oner or
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§ 17. The alcoholic beverage control |aw is amended by adding a new
section 53-b to read as fol |l ows:

8§ 53-b. Manner of posting and changing beer prices to whol esal ers and
retail licensees in cities of one mllion or nore.

1. It is hereby declared as the policy of the state that the sale and
distribution of beer shall be subject to certain restrictions, prohibi-
tions and regulations which tend to maintain an orderly market and
prevent destructive conpetition. The necessity of the provisions of this
section is therefore declared as a matter of |legislative necessity.

2. As used in this section, the followi ng words shall have the foll ow
ing neani ngs:

a. "Beer wholesaler” or "wholesaler" neans the holder of a whole-
saler's license, pursuant to section fifty-three of this article, who
purchases, offers to sell, markets, pronptes, warehouses or physically
distributes beer sold by a brewer.

b. "Brewer/whol esaler"” neans the holder of a wholesaler's 1license,
pursuant to section fifty-three of this article, who purchases, offers
to sell, markets, pronotes, warehouses, or physically distributes beer
predonm nantly brewed by the |icensee.

c. "Case", "draft package" or "special package" neans a package
produced by a brewer and sold to a beer whol esaler.

d. "COD' neans cash, check or electronic paynent at the tine of deliv-
ery.

e. "Forklift" nmeans any nechanical systemable to unload pallets off a
delivery vehicle.

f. "lLoading dock" neans a platformwhere trucks, sem -trucks, and sea
or rail containers are unloaded by forklifts.

g. "Non-contracted wholesaler” neans the holder of a wholesaler's
license issued or renewed prior to July first, nineteen hundred sixty,
and thereafter renewed or transferred who (1) purchases products froma
beer whol esaler and (2) is not subject to any agreenent with a brewer or
beer whol esal er pursuant to section fifty-five-c of this article and (3)
is located in a city of one mllion or nore.

h. "Pallet" neans a quantity of cases, draft packages or special pack-
ages produced by a brewer and stacked on a device novable by a forklift
or other nechanical nethod.

i. "Truckload" neans a quantity of pallets containing cases, draft
packages or special packages of not |ess than the maximum quantity
fitting type of vehicle or legal weight limt.

3. Beer whol esalers and brewer/whol esalers shall post with the author-

ity the price per case, draft package or special package of beer sold to

retail licensees every one hundred eighty days. The posted price on such
case, draft package or special package to retail licensees nust be a
m ni num of :

a. two and one-half percent above the posted price to non-contracted
whol esalers if purchased by the case. draft package or special package;

b. five percent above the posted case, draft package or special pack-
age price to non-contracted whol esalers if purchased by the pallet;

c. seven and one-half percent above the posted case, draft package or
special package price to non-contracted wholesalers if purchased by the

truckl oad;
d. ten percent above the posted case, draft package or special package
price to non-contracted wholesalers if purchased by the trailerload; and
e. if aforklift and/or a loading dock is used to unload the pallets
from the delivery vehicle, a mninumof an additional twd and one-half

percent shall be deducted fromthe case, draft package or special pack-
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age price. If the non-contracted whol esaler pays COD for the purchase a
m ni num of two and one-half percent shall be deducted fromthe price per

case, draft package or special package. Furthernore, nothing in this

section shall require a non-contracted wholesaler to post pricing. The
price per case, draft package or special package of beer sold to non-
contracted wholesalers or retail licensees on the first day of the nonth

following the effective date of this subdivision shall be deened the
base price, to or fromwhich price increases or decreases nay be made in
accordance with the provisions of this section.

4. The authority is authorized and enpowered to do such acts,
prescribe such forns and adopt rules and regulations as it nmay deem
necessary or proper to carry into effect the purpose and provisions of
this section and to prevent circunvention or evasion thereof.

Wthout limting the generality of the foregoing, and in addition to
its other powers, the authority may, in its discretion, adopt rules or
regul ati ons:

a. Particularizing the standards of packaging which constitute a case,
speci al package and draft package of beer.

b. Defining the guidelines relating to "price" within the purview of

this section which guidelines may provide, without limtation thereto,
posting of price on the authority's website.
cC. Requiring licensees to file with the authority reports certifying

their prices of beer, the dates of any changes in the price of any item
of beer, and such other nmatters as the authority may deternmne fromtine
to tinme to be necessary to disclose accurately the price of beer during
the previous twelve nonths and requiring licensees to keep forms,
records and nenoranda prescribed by the authority.

d. Requiring beer wholesalers and brewer/wholesalers to register with
the authority each contract and agreenent, including the nanes of brew
ers and inporters wth which such wholesaler has contracts or agree-
nents, and requiring wholesalers to maintain forns, records and nenoran-
da prescribed by the authority.

5. For the purpose of defraying the expenses incurred in the admnis-
tration of this section, there shall be paid to the authority by each
person hereafter applying for a license as a beer wholesaler the foll ow
ing suns: beer wholesaler, five thousand dollars; for each contract or
agreenent entered into by a beer wholesaler, five thousand dollars; a
non-contracted wholesaler, five thousand dollars; a like sum shall be
paid by each person hereafter applying for the issuance or renewal of
any such license and/or for each contract or agreenent, and such sum
shall acconpany the application and the license fee prescribed by this
chapter for such license or renewal thereof, as the case may be. The
suns prescribed by this subdivision shall not be prorated for any
portion of the license fee and shall have no refund val ue.

6. For any violation of any provision of this section or of any rule
or requlation duly pronmulgated under this section the authority nay
revoke, cancel or suspend a license or recover, as provided in section
one hundred twelve of this chapter, the penal sumof the bond filed by
the licensee.

8§ 18. (a) In order to ensure collection of the prepaid sales tax on
beer for off prem ses consunption inposed under section 1103 of the tax
|l aw, as of the date such prepaynent becones applicable, there is hereby
i nposed and shall be paid, as a prepaynent on account of the sales and
conpensati ng use taxes adm ni stered by the comm ssioner of taxation and
finance and i nposed by article 28 and pursuant to the authority of arti-
cle 29 of the tax law, a special floor tax on all such beer possessed
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for sale in the state on June 1, 2022, by any person. The anount of such
prepaynent shall be conputed as provided in subdivision (b) of this
secti on.

(b)(1) Al persons possessing beer subject to the tax inposed by this
section on such date shall conpute the floor tax anount required to be
prepaid by nmultiplying the base retail price of such beer in effect on
such date by a tax rate of eight percent.

(2) For purposes of this section, the "base retail price of such beer"
shall be in an anmount as determ ned by the conm ssi oner

(c) The tax inposed by this section shall be due and payable to the
comm ssi oner of taxation and finance on or before June 20, 2022.

(d) Al the provisions of section 1103 of the tax law and all of the
provisions of article 28 appertaining thereto, including, but not limt-
ed to, provisions relating to administration, collection, review,

paynment, definitions, personal liability for the tax, exenptions, cred-
iting, enforcenment, deposit and disposition, and the provisions of arti-
cle 37 of such | aw applicable to such section 1103 shall be applicable

to the tax inposed by this section with such nodifications as may be
necessary in order to adapt such |language to the tax so inmposed. Such
provi sions shall apply with the sane force and effect as if the | anguage
of such provisions had been set forth in full in this section except to
the extent that any provision is either inconsistent with a provision of
this section or is not relevant to the tax inposed by this section.

(e) The conm ssioner of taxation and finance is hereby authorized to
pronul gate such regul ati ons and require such reports as the conm ssi oner
deens necessary to effectuate the provisions of this section.

(f) The provisions of this section notw thstanding, the comn ssioner
of taxation and finance shall have the authority, in the conm ssioner's
sole discretion, to require that the inventory necessary to account for
the tax inmposed by this section be taken on a date determined by the
conm ssioner of taxation and finance no nore than seven days prior to
the date required pursuant to subdivision (a) of this section.

§ 19. Severability. If any clause, sentence, paragraph, section or
part of this act shall for any reason be finally adjudged by a court of
conmpetent jurisdiction to be invalid or unconstitutional, such judgnent
shall not affect, inpair or invalidate the remainder thereof, but shal
be confined in its operation to the clause, sentence, paragraph, section
or part of this act directly involved in the controversy in which such

judgment shall have been rendered, and the applicability of such
provision to other persons or circunstances shall not be affected there-
by.

8 20. This act shall take effect on the first day of the sales tax
quarter which comences not |ess than ninety days after this act shal
have becone a | aw.



